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86 LIT. PROCEEDINGS of the Eoiſe 
14. of Commons, Houſe of Pets, and in the 
87 Court of Queen's Bench, in the great Caſe 
ia | of ASHBY. and WHITE, Sc. 1703, 
” 79 2 2 A, fr . ew 


” *ATTHEW ASHBY, having! com- 
05 menced and proſecuted an action at com- 
| mon law, againſt William White Mayor 
of lub, and others, the conſtables of that 
town, for refuſing to receive his vote at an election 
of Burgeſſes to ſerve in Parliament, for ſaid borough, 
but being caſt, he brought a writ of error into the 
houſe of Lords, who, upon ſtrict examination of 
witneſſes, and upon mature deliberation, gave judg- 
ment in favour of Aſhby. The Commons looking 
upon theſe proceedings as an incroachment on. 
their e 5 pas ob as follows, 


ay DEBATES of the Houſe of COMMONS, 
” the great * whether an action 
tes at common law for an Elector, who 1s 


e his vote for Member's of Parkament. 


Tine 17 Die Jamarii, 1703. 


H E Jack: being informed, that there had. 
been an extraordinary judgment g giyen in the 
houſe of Lords upon a writ of error from the court 


Vo I. IV. B of 
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of Queen's- bench, in a cauſe between Mather Aſhby 
and Milliam White, wherein the privileges of the houſe 
were concerned, appointed ſome of their members 
to ſearch the journals of the houſe of Lords as to 
their proceedings upon the faid writ of error, and 
to report the ſame to the Houſe, | 


They alſo ordered the ſame members to inſpect 


the journals of the houſe of Lords, as to what they 
had done formerly in the caſe of Soame and Barnar- 
diſton; and likewiſe to report that matter to the houſe. 


Martis 18 die Fanuarii, 170g. 


The houſe ordered, that the members who were 
appointed to ſearch the journals of the houſe of Lords, 
as to their proceedings upon a writ of error from 
the court of Queen's-bench, in the cauſe between 
Aſoly and MWbite, ſhould likewiſe ſearch the ſeveral 
offices of the court of Queen's-bench, for the record 
of the judgment, and all other proceedings there in 
that cauſe, and report the ſame to the houſe. 


Jovis 20 die Fanuarii, 1703. 


Ordered, that the report, with relation to the 
proceedings of the houſe of Lords and court of 
Queen's-bench, in the caſe of White and Aſhby, 
ſhould be made on the morrow Morning. 


, , * 3 * 
Veneris 21 die Fanuarii, 1703. 


Mr. Freeman reported, that the members ap- 
pointed to ſearch the Lords journals, touching their 
proceedings upon a writ of error from the court of 
Queen's-bench, in a cauſe between bite and Afbby, 
and what the Lords had done in the caſe of Soame 
and Barnardiſton, had ſearched the fame according- 
ly; and he read in his place what they found there- 
1 | in, 


food y 


In, 
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in, and he delivered the fame at the table, where 
the fame was read. And, 

Mr. Brewer alſo reported, that the members ap- 
pointed had alſo ſearched the offices of the court of 
Queen's-Bench, for the judgment and proceedings 
there in the caſe of Aſhby and White, and had ob- 


© tained a copy of the record of the Judgment, which 


he delivered in at the table, 


A COPY of the Record inter As H B v 
& Wulr r, & al. 


Placita coram Domino Rege apud Weſtmonaſterium 
de Termino Sancti Hilarii, Anno Regni Domini 
Millielmi Tertii, nunc Regis Anugliæ, &c. decimo 
tertio, Rotulo 460. | 


NIE ASHBY ponit 
loco ſuo Robertum Greenway junio- 
rem Attornatum ſuum verſus Willielmum White, 
& Richardum Talboys, Willielmum Bell, & Ri- 
chardum Heydon, de Placito tranſgreſſionis ſuper 
Caſum. 

6. Willielmus White, Ricki Talboys, Wil- 
lielmus Bell, & Richardus Heydon ponunt loco ſuo 
Johannen Burnham Attornatum ſuum verſus Mat- 
theum Aſhby de placito predicto. 

/s. Memorandum quod alias ſcilicet Termino 
ſancti Michaelis ultimo preterito coram Domino 
Rege apud Weſtmonaſterium venit Mattheus 


Athby per Robertum Greenway juniorem At- 


tornatum ſuum & protulit hic in Curia dicti Do- 
mini Regis tunc ibidem quandam Billam ſuam 


verſus Willielmum White, Richardum Talboys, 
Willielmum Bell & Richardum Heydon, in cuſ- 
| todia Mareſchalli &c. de placito tranſgreſſionis ſu- 


per Caſum, & ſunt pleg. de 1 ſcilicet 
* Doe & 1 : que quidem 
Billa 
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Billa ſequitur in hæc verba; ſcilicet Bucks ſſ. Mat- 
theus Aſhby queritur de Willielmo White, Richar- 
do Talboys, Willielmo Bell & Richardo Heydon, 
in cuſtodia Mareſchalli Mareſchalſiæ Domini Re- 
gis coram ipſo Rege de exiſtentibus pro eo, vi- 
delicet quod cum viceſimo ſexto die Decembris 
Anno Regni Domini Willielmi Tertu nunc Re- 


gis «Anglie &c. duodecimo è Curia Cancellarie Þ 


ipſius Domini Regis nunc apud Weſtmonaſte- 
rium in Comitatu Middleſexie emanavit quoddam 


breve ipſius Domini Regis nunc tunc Vicecomiti Þ 


Comitatus Bucks predicti directum, recitando 
quod dictus Dominus Rex de adviſamento & aſ- 
ſenſu Concilii ſui pro quibuſdam arduis & ur- 
gentibus negotiis eundem Dominum Regem ſta- 
tum & defenſionem Regni ſui Anglie & Ec- 
cleſie Anglicane concernentihus quoddam Parlia- 


mentum ſuum apud Civitatem ſuam Weſtmo- 


naſterii ſexto die Februarii tunc proximo futuro 
teneri ordinaverit & ibidem cum Prelatis Mag- 
natibus & Proceribus dicti Regni ſui colloquium 
habere & tractatum; Idem Dominus Rex nunc 
eidem tunc Vicecomiti Comitatus Bucks per dic- 
tum breve preceptum firmiter injungens quod 
facta Proclamatione in proximo Comitatu. ſuo 
poſt receptionem ejuſdem brevis tenenda de die 


& loco predictis duos Milites gladiis cinctos ma- 


gis idoneos & diſcretos Comitatus predicti & 
qualibet Civitate Comitatus illius duos Cives & 
de quolibet Burgo duos Burgenſes de diſcretiori- 
bus & magis ſufficientibus libere & indifferenter 
per illos qui hujuſmodi Proclamationibus inter- 
forent juxta formam Statuti inde editi & proviſi 


eligi & nomina eorundem Militum Civium & 


Burgenſium ſic eligendorum in quibuſdam Inden- 


turis inter ipſum tunc Vicecomitem & illos qui | 


hujuſmodi electionibus interforent inde conficien- 
dis licet hujuſmodi eligendi preſentes forent, vel 
abſentes, inſeri, eoſque ad dictos diem et locum ve- 

| 8 ES . nire 


\ 
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nire faceretz ita quod iidem Multes plenam & 
ſufficientem poteſtatem pro ſe & Communitate 
Comitatus illius ac dicti Cives & Burgenſes pro 


ſe & Communitatibus Civitatum & Burgorum 


predictorum diviſim ab ipſis haberent ad faciem 
dum & conſentiendum his que tunc ibidem de 
communi Conſilio dicti Regni ipſius Domini Re- 


gis nunc (favente Domino) contigerint ordinari 
ſuper negotiis antedictis, ita quòd pro defectu 


poteſtatis hujuſmodi ſeu propter improvidam 


electionem Militum Civium aut Burgenſium pre- 


dictorum dicta negotia infect. non remanerent 


quoviſmodo & Electionem illam in pleno Comi- 
tatu ipſius tunc Vicecomitis factam diſtincte & 
aperte ſub ſigillo ſuo & ſigillis eorum qui Electi- 


onibus illis interforent eidem Domino Regi nunc 
in Cancellarium ſuum ad dictos diem & locum 


certificaret, indilatè remittens eidem Domino Re 


gi alteram partem Indenturarum predictarum ei- 
dem brevi conſutarum una cum brevi illo; quod 
quidem breve poſtea & ante predictum ſextum 
diem Februarii in brevi predicto mentionatum, 
ſcilicet viceſimo nono die Decembris, anno duo 
decimo ſupradicto, apud Burgam de Aylesbury 
in dicto Comitatu Bucks, cuidam Roberto Wee. 
den Armigero adtunc Vicecomiti ejuſdem Comi- 


tatus Bucks deliberatum fuit in forma Juris ex- 


equendum; Virtute cujus quidem brevis predictus 
Robertus Weeden Vicecomes Comitatus Bucks 


predicti ut prefertur tune & ibidem exiſtens 


poſtea & ante predictum ſextum diem Februarii 


ſcilicet triceſimo die Decembris Anno duodecimo 


ſupradicto apud Burgum de Aylesbury pre- 


dictum in dicto Comitatu Bucks fecit quoddam 
preceptum ſuum in ſcriptis ſub ſigillo ipſius Ro- 
berti Weeden Officii 1 


ui Vicecomitis Comitatus 
Bucks predicti Conſtabulario Burgi de Aylesbury 
predicti directum, recitantem diem & locum Par- 
liamenti predicti tenendi, proinde eos requirens & 


eis 
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eis in mandato dans quòd facta Proclamatione 
infra Burgum predictum de die & loco in eodem 
precepto recitatis cauſarent liberè & indifferen- 
ter elegi duos Burgenſes Burgi illius de- difcreti- 
oribus Ir magis ſufficientibus per ipſos qui hu. 


juſmodi Proclamationibus interforent juxta for- 
mam Statuti in talibus caſibus editam & provi- 
fm & nomina diftorum Burgenſium ſic electorum] 
licet preſentes forent vel abſentes infer! in qui-P 
buſdam Indenturis inter dictum Vicecomitem & 
illos qui haberent intereſſe in hujuſmodi Eletti-Þ 
onibus, & quod eos venire faceret ad diem & 
locum in eodem precepto recitatos, ita quòd 
dicti Burgenſes haberent plenam & ſufficientem 
poteſtatem pro ſe & Communitate Burgi pre- 
dicti ad faciendum & conſentiendum his quæ 
tunc ibidem de communi conſilio dicti Regni] 
(favente' Domino) contingerent ordinari ſuper ne- 
gotiis antedictis ita quod pro defectu hujuſmodi 
poteſtatis aut propter improvidam eleEtionem | 


Burgenſium predictorum dicta negotia infecta 
non remanerent & quod electionem indilate ei- 


dem func Vicecomiti certificarent, mittentes ei- 
dem Vicecomiti alteram partem indenturarum pre- 


dictarum dicto precepto annexarum ut idem Vice. 


comes eandem certificaret dicto Domino Regi 


in Cancellaria fua ad diem & locum predictos; 


quod quidem preceptum poſtea & ante predic- 
tum ſexturn diem Februarii ſcilicet eodem tri- 


ceſimo die Decembris anno ſupradicto apud 
Burgum de Ailesbury predictum in dicto Comi- 
tatu Bucks eiſdem Willieimo White Richardo 
Talboys Willielmo Bell & Richardo Heydon 
ad tune & uſque ad & poſt retornatum ejuſdem 


brevis Conftabulariis Burgi de Ailesbury predicti 


exiſtentibus in forma Juris exequendum delibera- 
tum fuit; quibus quidem Willieimo White Ri- 
chardo Talboys Willielmo Bell & Richardo 


Heydon ratione Officii ſui predicti Conſtabula- 


riorum 
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riorum Burgi predicti executio precepti illus 
de jure ad tune & ibidem pertinuit, virtute cujus 


quidem precepti ac vigore brevis predicti Bur- 


genſes Burgi predicti exiſtentes in ea parte de- 
bite premoniti poſtea & ante predictum ſextum 


diem Februarii ſcilicet ſexto die Januarii anno due- 
decimo ſupradicto apud Burgum de Ailesbury pre- 


dicti coram eiſdem Willielmo White Richardo 


Talboys Willielmo Bell & Richardo Heydon 
Conſtabulariis Burgi predicti aſſemblati fuerunt ad 
duos Burgenſes pro Burgo illo eligendos ſecundum 
exigentiam brevis & precepti predictorum ac du- 
rante aſſemblatione illa ad intentionem illam & an- 


tequam hujuſmodi duo Burgenſes virtute brevis & 


precepti predictorum electi fuerunt ſcilicet die & 
anno ultimis ſupradictis apud Burgum de Ailef- 
bury predictum in comitatu predicto idem Mat- 
theus Aſhby ad tunc & ibidem exiſtens Burgens 
& Inhabitans Burgi predicti & Eleemoſinas ibi- 


dem aut alibi ad tunc aut antea non recipiens ſed 
debite qualificatus & intitulatus exiſtens ad ſuffragi- 


um ſuum ad eligendum duos Burgenſes pro Burgo 
predicto ſecundum exigentiam brevis & precepti pre- 
dictorum dandum coram eiſdem Willielmo White 


Richardo Talboys Willielmo Bell & Richardo Hey- 


don quatuor Conſtabulariis Burgi illius quibus tunc 


& ibidem debite pertinuit ad ſuffragium ipſius Mat- 


thei Aſhby de & in premiſſis capiendum & allo- 


candum parat. fuit & obtulit ſuffragium ſuum 
dare pro eligendo Thomam Lee Baronettum & 
Simonem Mayne Armigerum duos Burgenſes pro 
Parliamento illo virtute & ſecundum exigentiam 
brevis & precepti predictorum, ac Suffragium ip- 


| fins Matthei Aſhby ad tunc & ibidem de jure de- 
buit admitti, et predicti Willielmus White Ri- 


chardus Talboys Willielmus Bell & Richardus 
Heydon fic Conſtabularii Burgi predicti tunc & 
ibidem exiſtentes adtunc & ibidem requiſiti fue- 


runt per ipſum Mattheum Aſhby ad fuffragium 


B 4 ipſius 
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ipſius Matthei Aſhby predictum in premiſſis reci, 
piendum & allocandum, udem tamen Willielmus 
White Richardus Talboys Willielmus Bell & Ri- 
chardus Heydon ad tunc & ibidem ut prefertur 


Conſtabularii Burgi predicti exiſtentes premiſſorum 


non ignari ſed machinantes & fraudulenter & ma- 
litioſe intendentes eundem Mattheum Aſhby in hac 
parte damnificare & de privilegio ſuo & in pre- 
miſſis predictis impedire & totaliter fruſtrare eun- 


dem Mattheum Afhby ſuffragium ſuum in ea parte] 
dare ad tunc & ibidem obſtruxerunt, & adtunc & 


ibidem penitus recuſaverunt eundem Mattheum 


Aſhby ſuffragium ſuum ad eligendos duos Bur- 
genſes pro Burgo illo ad Parliamentum predictum 


dare permittendum ac ſuffragium ipſius Matthei 


pro electione illa non receperunt neque allocave- 
runt ac duo Burgenſes de Burgo illo pro Parlia- 
mento predicto Mattheo Aſhby fic ut pretertur Þ 
excluſo ſine aliquo ſuffragio ipſius Matthei Aſhby 


ad tunc & ibidem virtute brevis & precepti pre- 
dicti electi fuerunt in enervation. predicti privi- 
legii ipſius Matthei Aſhby de & in premiſſis pre- 
dictis. Unde idem Mattheus Aſhby dicit quod 
ipſe deterioratus eſt & damnum habet ad valenti- 
am ducentarum Librarum & inde producit Sec- 
tam, &c. OD 1 75 5 . 

Et modo ad hunc diem ſcilicet diem Veneris 


proxim. poſt Octabas ſancti Hillarii iſto eodem 
Termino uſque quem diem predicti Willielmus| 


White Richardus Talboys Willielmus Bell & 
Richardus Heydon habuerunt licentiam ad Bil- 


lam predictam interloquendi & tunc ad reſpon- 


dendum, &c. coram Domino Rege apud Weſt- 
monaſterium veniunt tam predicti Mattheus Aſh- 
by per Attornatum ſuum predictum quam pre- 
dicti Willielmus White Richardus Talboys Wit 
lielmus Bell & Richardus Heydon per Johannem 
Burnham Attornatum ſuum: Et udem Williel- 
mus White Richardus Talboys Willielmus Bell 


mmIMLSASDOO 
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& Richardus Heydon -defendunt vim & inju- 
riam quando &c. Et dicunt quod ipfi non ſunt inde 
culpabiles & de hoc ponunt ſe ſuper Patriam & 
redictus Mattheus Aſhby ſimiliter &c. Ideo ven? 
inde Juratores coram Domino Rege apud Weſt- 
monaſterium die Jovis proxime poſt octahas Purifi. 
cationis beate Marie Virginis & qui nec &c. ad 


recognitionem &c. quia tam &c. idem dies datus 


eſt partibus predictis ibidem &c. 
Poſtea continuato inde proceſſu inter partes 
predictas de placito predicto per Juratum Patrie 
inde inter eos. in reſpectu coram Domino Rege 
apud Weſtm. uſq; diem Mercurij proximò poſt 
Quindenam Paſche extunc proximam ſequentem 
nit Juſticiarii Domini Regis ad Aſſiſas in Comi- 
tatu predicto capiendas aſſignati prius die Lune 
nono die Martii apud Aylesbury in Comitatu pre- 
dicto per formam Statuti, &c. venerint pro de- 
fectu Juratorum &c. ante quem diem dictus Do- 
minus Willielmus Tertius nuper Rex Anglie &c. 
diem ſuum clauſit extremum ac etiam ante eundem 
diem Joquela predicta adjournata fuit per breve Do- 
mine Anne nunc Regine Anglie &c. de communi 
adjournamento coram eadem Domina Regina apud 
Weſtmonaſterium uſq; ad die Paſche in tres ſepti- 
manas ad quas quidem tres ſeptimanas Paſche coram 
eadem Domina Regina apud Weſtmonaſterium ve- 
1 Mattheus Aſhby per Attornatum ſuum 
predictum & prefati Juſticiarii coram quibus, &c. 
miſerunt hic Recordum ſuum coram eis hic in hæc 
verba, ſcilicet, Poſtea die & loco infra contentis 
coram Edwardo Ward Milite Capitali Barone 
Scaccary Domine Anne nunc Regine Angle, 
&c. & nuper Capitali Barone Scaccary Domini 
Willielmi Tertii nuper Regis * & Tho- 
ma Knight Armigero hac vice aſſociato eidem 
Edwardo Ward, & Thoma Bury Milite uno 
Barone Scaccarij dicte Domine Regine nunc & 


* uno Barone Scaccarij dicti nuper Regis 


Juſticiariis 
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Juſticiariis ipſius Domine Regine ad Aſſiſas in 
Comitatu Bucks capiendas aſſignatis per formam 
Statuti, &c. preſgnte prefato Thoma Bury non 
expectato virtute brevis de fi non omnes, &c. 
venerunt tam infra nominatus Mattheus Aſh 
quam infra ſcripti Willielmus White Richardus 
Talboys Williemus Bell & Richardus Heydon 


per Attornatos ſuos infra contentos & Juratores 

Jure“ unde infra fit mentio exacti ſimiliter vene- F 

Tunt qui ad veritatem de infra contentis dicend. | 

electi triati & jurati dicunt —— Sacramentum 
hi 


ſuum quod predicti Willielmus te Richardus 


Talboys, Willielmus Bell and Richardus Heydon | 
fant culpabiles de premiſſis in narratione infra- Þ 
fefiptis interius eis impoſitis modo & forma prout | 
predictus Mattheus interius verſus eos queritur. | 


Et aſſidunt dampna ipſius Matthei occaſione in- 


fta contenta ultra Miſas & cuſtagia ſua per ipſum 


dirca Sectam ſuam in hac parte appoſita ad quin- 


que libras & pro Miſis & Cuſtagiis illis ad quadra- 


ginta ſolidos; ſed quia curia dicte Domine Regine 
nunc hic de Judicio ſuo de & ſuper premiſſis 


#eddendo nondum advifatur, dies inde datus eſt 
prefato Mattheo Aſhby coram Domino Rege a- 
pud Weſtmonaſterium uſq; diem veneris prox” | 
poſt craſtinum Sancte Trinitatis de Judicio ſuo | 
inde audiendo eo quod curia dicte Domine Regi- 
ne nunc hic inde nondum, &c. Ad quem diem 
coram Domina Regina apud Weſtmonaſterium 
venit predictus Mattheus Aſhby per Attornatum 
ſuum predictum; ſed quia curia dicte Domine Re- 
gine nunc hic de Judicio ſuo de & ſuper premiſſis 
reddendo nondum advifatur dies inde datus eſt 
prefato Mattheo Aſhby coram Domina Regina 


apud Weſtmonaſterium uſq; diem veneris proxi- 
mum poſt tres ſeptimanos Sancti Michaelis de 


judicio ſuo inde audiendo eo quod curia dicte 


Domine Regine nunc hic inde nondum, &c. Ad 


quem diem coram Domina Regina apud Weſtmo- 


naſterium 


c er 
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naſterium venit predictus Mattheus Aſhby. per 


Attornatum ſuum predictum, ſed quia curia dicte 
Domine Regine nunc hic de Judicio ſuo de & 
ſuper premiſſis reddendo nondum adviſatur, dies 
inde datus eſt prefato Mattheo Aſhby, coram Do- 
mina Regina apud Weſtmonaſterium uſq; diem 
Sabbati proximò poſt Octabas Sancti Hihari de 


Judicio ſuo inde audiendo, eo quòd curia dicte 


Domine Regine nunc hie inde nondum, &c. Ad 
quem diem coram Domina Regina apud Weſt- 
monaſterium venit predictus Mattheus Aſhby per 
Attornatum ſuum predictum, ſed quia curia dicte 
Domine Regine nunc hic de Judicio ſuo de & 
ſuper premiſſis reddendo nondum advifatur dies 
inde datus eſt prefato Mattheo Aſhby coram Do- 


mina Regina apud Weſtmonaſterium uſq; diem 
| Mercurii proximum poſt quindenam Paſche de 


Judicio ſuo inde audiendo, eo - quod curia dicte 


Domine Regine nunc hic inde nondum, &c. Ad 
quem diem coram Domina Regina apud Weſtmo- 


naſterium venit predictus Mattheus Aſhby per 
Attornatum ſuum predictum, ſed quia curia dicte 
Domine Regine nunc hic de judicio ſuo de & 
ſuper premiſſis reddendum nondum adviſatur dies 
inde datus eſt prefato Mattheo Aſhby coram Do- 
mina Regina apud Weſtmonaſterium uſq; idem 
veneris proximum ſt craſtinum Sancte Trini- 


tatis de judicio ſuo inde audiendo eo quòd curia 


dicte Domine Regine nunc hic inde nondum, &c. 
Ad quem diem coram Domina Regina apud Weft- 
monaſterium vent predictus Mattheus Aſhby per 
Attornatum ſuum predictum ſed quia curia dicte 
Domine Regine nunc hic de judicio ſuo de & 
ſuper premiſſis reddendo nondum adviſatur dies 


inde datus eſt prefato Mattheo Aſhby coram 


Domina Regina apud Weſtmonaſterium uſq; di- 
em Sabbati proxime poſt tres ſeptimanas ſancti 
Michaelis de judicio ſuo inde audiendo eo qudd 
curia dicte Domine Regine nunc hic nde Pawn 
: dum, 
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12 PARLIAMENTARY A. 1703-4. 
dum, &c, Ad quem diem coram Domina Regi- 
na apud Weſtmonaſterium venit predictus Mat- 
theus Aſhby per Attornatum ſuum predictum 
ſuper quo viſis & per curiam dicte Domine Re- 
gine nunc 110 plenius intellectis omnibus & ſingu- 

lis premiſſis maturaq; deliberatione inde habita 
conſideratum eſt quod predictus Mattheus Aſhby 
nil capiat per Billam ſuam predictam ſed pro 
falſo clamore ſuo ſit inde in miſericordia, &c. Et 
predicti Willielmus White Richardus Talboys Wil- 
you Bell & Richardus Heydon eant inde fine 

ie, &c. 


Mr. 1 7 (Mr. Harley, afterwards Earl of 


grounds and foun 
method and manner of treating it, be according to 
the antient uſage and cuſtom of Parliament: And 
to that end he deſires the houſe would give him 
leave to ſtate this matter, as it appeared to him, 
and according to what occurred upon the ſudden 


methods upon this occaſion. | 
Mr. Speaker then proceeded to give the houſe an 


elections, was in the beginning of Hen. IV's time, 
fince whoſe reign the returns for Parliament have 
been made by indenture. That by the ſtatute of 
7 H. 4. there is a method Bus ke of election and 
return, and the occaſion he took to be this: H. IV. 
came to the ſucceſſion of the crown by the depoſition 
of R. II. when the Parliament was fitting. That 
Parliament was continued to H. IV*s time: For 


E a tho? 


Oxford) after the reports were over, told the houſe, | 
that he thought it to be his duty to put them in mind 
of the great conſequence and importance of this | 
matter, and that it behoved them to take very great | 
caution in their * not only that the 

ation be good, but alſo that the 


to his memory, that the houſe might take proper Y 


account of the ſtate of elections by cuſtom or com- | ; 
mon law, and that the great alteration in point of 


2 
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tho? in the rolls it was called a new Parliament, and 
returns were made, as by the Sheriffs of the counties, 
and alſo by the boroughs, as if it was a new Parlia- 
ment; yet it was the fame Parliament, for they 
were the ſame men, and there were too few days be- 
tween one Parliament and the other, to have a new 
election. But Henry IV. having made ſuch an ex- 
traordinary ſtep, he would not leave it as a prece- 
dent to be found out. Afterwards, when times 
were a little more ſettled, in his ſeventh year, and 


that practice was neceſſary to be condemned, it was 


provided, at the great complaint of the Commons, 
that it ſhould be done by indenture, that the ſame 
or like deceit ſhould never be put upon the king- 
dom afterwards, and one part was to be kept below. 
This continued for about four years, when there was 
another complaint of the proceeding of Sherifis 
(he ſaid he need not mention the regulation of forty 
ſhillings a year, and ſome other things which are 
not directly to this caſe) and upon that there was a 
penalty put upon the Sheriffs of a hundred pounds, 
which he took to be in the eleventh year ; and it was 
put under the inquiry of Judges of aſſize, and fo 
it ſtood all that King's reign, till H. V. and then 
there was another law made for electors and elected, 
that they ſhould be all reſident. Some of the law 
books give a pretty conſtruction of it, that tho? 
there was ſuch a law, yet the cuſtom of Parliament 
was to be the rule. But he faid, he thought it to 
be a better conſtruction, that it being then reckoned 
a ſervice, and a hard ſervice, none but the reſidents 
in the borough were compellable. Thus it conti- 
nued, till about H. VPs time, and then if the She- 
riffs had made a wrong return, if indicted or proſe- 


| cuted at the aſſizes, there was to be immediate execu- 
tion for this hundred pounds, without any traverſe. 
Upon this there was a ſtatute to allow the Sheriff a 


traverſe for this hundred pound, and that he ſhould 
not be liable to it till he was legally convicted; fo 
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it ſtood 'till about a year afterwards, that the Par. 


hament thought it neceſſary to make another act a- 
bout 8 H. 6. And then there was a great complaint 


again of the ill proceedings of Sheriffs: And the 


law was enforced again, and 1t was declared who 


| ſhould be the eleftors ; and the Sheriff was made 
liable to the penalty of a hundred pound, and im- 
priſonment without bail or main prize, and it was 
inquirable by the Judges of aſſize. Another ſta - 
tute was made the 10 H. 6. which inforceth the Þ 
manner of elections, ſo it ſtood, Then 23 H. 6. 
there are two ſtatutes, one relating to the wages 
of Knights, Citizens and Burgeſſes, and how they 
| ſhould be levied 3 another reciting the ſtatute of 
H. V. and H. VI. and it fays, that there were not [| 
ſufficient penalties on Sheriffs, who beſides that 
ſometimes they ſent no writs to boroughs, made 
inſufficient returns, Sc. And the Mayors and Bai- 
lis were guilty of the ſame; and therefore over 
and above the firſt penalty of a hundred pounds, 
they laid another penalty a hundred pounds more, 
which was to the plaintiff, with coſts of ſuit; and 
this was to be tried before the Judges of aſſize, and 


at the courts at Weſtminſter, and at the ſeſſions; 


and the action is to lie either for a Knight, or Bur- 
ges, or any other perſon that would bring the ſame, Þ 
but within a time limited, three months from the 
commencement of the Parliament. Thus elections 
ſtood in point of law *till the modern alteration, 
within every body's memory. And he hoped 
whatever time Gentlemen took this matter into 


conſideration in, they would do it as became the 


houſe of Commons, and examine all particulars, as ; 
well-as the Judgments of law, and that they would Þ 
do what became the houſe of Commons, and 


that no body would ſee the dignity of the 


houſe of Commons impair'd. And however dif- 


ferences were between them in other things, they 
MEET: | | Wowpuld 
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would be unanimous in preſerving the rights of the 
Commons, and of doing it in a right and juſtifiable 
manner: And offered to their conſideration, whe- 
ther it would not be beſt to proceed in the old 
method, by going into a grand committee for the 
{courts of juſtice to conſider this matter, and that 
by taking this courſe, they would walk in the 
© ſteps of their predeceſſors, and avoid many incon- 
veniencies, which were eaſily to be foreſeen would 
happen, by taking another courſe. | 


But it being moved and ſeconded to conſider of 


the ſaid reports in a Committee of the whole houſe, 
the queſtion was put, and carried, that the houſe 
on Tueſday then next following, would reſolve welt - 
into a Committee of the whole houſe, to conſider 
Zof the ſaid reports. | af 


Ordered, That the fame members do alſo ſearch 


the offices of the courts of Queen's-bench, what 
proceedings were there in the cafe of Barnardiſtn 
and Soame, and for a copy of the. record of the 
; — in that caſe, and report the ſame to the 

ouſe. 550 1 


Lune 24 Januarii, 1703. 
Mr. Brewer reported, that the members ap- 


pointed to ſearch the offices of the court of Queen's- 
bench, as to what proceedings were there in the 
caſe of Barnardiſtun and Soame, and for a copy of 
the judgment in that caſe, had ſearched the ame 
2 accordingly ; and he preſented to the houſe a copy 
of the ſaid judgment, the conſideration whereot 
was referred to the Committee of the whole houſe, 

who were appointed to conſider of the report re- 
| lating to the caſe of Aſeby and pile. 


Maris 
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Martis 25 Januarii, 1703. 


This day the houſe was refolv*d into a Committee of 


the whole houſe, to take into conſideration the report 
of the Lords journals touching their Lordſhips pro. 
| ceedings on a writ of error in the caſe between Ay 
and bite & al. and alſo touching their Lordſhip 
roceeding in the matter mentioned in the petitionÞ 
of Mr. Bathurſt ; in which laſt caſe of Mr. Bathurſt, 
as it was alledged, their Lordſhips had taken upon] 
them an original juriſdiction in controuling an order 
made by the court of Exchequer, for the filing of 2 
record that had been ſeveral years lodged in Mr. 
Grange's chamber of the Temple. But the Com. 
mittee in the firſt place agreed to go on with the 
buſineſs of Afbby and White ; and the debate of the 
matter was carried on with great order and temper, | 


and was to the effect following. 
Mr. Freeman in the chair. 


Mr. Brewer. Sir, we are now in a Committee 
of the whole houſe upon the conſideration of the 
caſe of Aſhby and White , which I take to be a mat-F 
ter of the laſt conſequence to the privileges of the 
houſe of Commons, which I think are dangerouſly 
invaded by the Lord's pretence of judicature upon | 
them. But as I don't doubt every gentleman here 
thinks it is his duty to ſupport and maintain the juſt Þ 
rights and privileges of this houſe, as intruſted by | 
thoſe who ſent us hither; fo we ſhall do it in ſuch F 
a manner as will conſiſt with, and maintain a due 
correſpondence with the Lords. I ſhall open the 


true ſtate of the caſe, with the Judgment given up- 
on it in Weſtminſter-Hall,. and ſome of the reaſons 
which, in my opinion, ſupport that judgment; and 


then ſpeak to the reverſal of it by the Lords, (which, 


with ſubmiſſion, I take to be a new attempt on their 
Lordſhips to bring this, and all our privileges be- 
fore them in judgment) which, I believe, neither 

| | | this, 
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| this, nor any other houſe of Commons will endure, 
nor want will or power to relieve themſelves againſt , 


fach an uſurpation. | | 

The plaintiff declares againſt the defendants, that 
whereas on the 26th day of December, in the 12th 
year of King William the third, a writ iſſued to the 
Sheriff of Bucks, commanding him to cauſe to be 
elected two burgeſſes for Ayleſbury : The Sheriff di- 
rected his precept accordingly to the conſtables, to 
whom 1t belonged to execute that precept ; and the 


burgeſſes being aſſembled, and the plaintiff duly | | 


qualified to give his vote, he offered to give it for 
Sir Thomas Lee and Mr. Mayne, but the defendants 
falſly and maliciouſly in tending to defeat him of that 


2 privilege, did refuſe to receive it, which he lays to 


his damage, and iſſue being joined, that cauſe was 
tried at the Aſſizes, and a verdict for the plaintiff}, 
and 5 J. damages. | | 
The fact being thus tried, the matter in hand 
(that is to ſay, whether this action is maintainable 
by the rules of law or not) was often argued by 
council learned at the bar, and afterwards conſider- 
ed by the judges in the Queen's-Bench, and upon 
their mature conſideration, judgment was given for 


= the defendants, that is, that the plaintiff had no 
good cauſe of action. 5 1 


Now I underſtand the chief reaſon was, for that 


the right of voting in ſuch caſes hath ever been, 


and ought to be cognizable and determinable by the 
houſe of Commons, and not elſewhere ; for by the 
law and uſage of Parliament, the houſe of Com- 
mons have heard and determined the right of their 


own elections, and conſequently and neceſſarily the 


right of the electors to vote; and for this purpoſe, 
at the opening of all Parliaments, a Committee of 
elections is nominated of members of our own, to 


hear and determine of ſuch right of elections, to 
whom petitions (after preſented to the houſe) are re- 
ferred; and if any elector had been refufed his vote 
0k. IS; 2 hw in 
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in the country, he is, notwithſtanding, allowed his 


vote here, in caſe he had right, and it ſhall avail 
the candidate as much as if the vote had been re- 
ceived below; and the Committee, after judgment 
upon the caſe, report to the houſe all the ſpecial 
matter, and their reſolutions; where the whole mat- 
ter may be afreſh debated, and the houſe agree, 
or diſagree, with the Committee, as ſhall appear 
reaſonable ; ſo that this determination and method 
of trial hath two digeſtions, and more likely to be 
well founded than that of a common jury, who we 


know are made by under Sheriffs, and often of N 
perſons ſo corrupted or ignorant, that new trials 


are often granted by the Judges. But it may be 


objected, that no ſingle petitioner will be received 
by the houſe: In anſwer to this, I ſay he may; | 
and I have known petitions touching elections pre- 
ferred by a very few perſons, and by the ſame rea- 
ſon may by one: I am ſure we have no order of | 


the houſe againſt it; and if gentlemen object that 
no ſingle petition of this nature was ever received, 


if they will her me when it was offered, I will 
ſnew them when it was received; I believe they can- | 
not ſhew me it was ever refuſed. But I would ask | 


if they can ſhew me that ſuch an election as this was 


ever brought againſt the officer, as in this caſe, I 3 
am ſure they cannot, and which, in our law, is al- 
lowed a good argument, that no action lies; eſpe- 


cially it being a caſe which cannot be preſumed, 


but may happen very often, almoſt in every electi- 
on: And, I believe, there never was a Parliament 


called, but frequent occaſions might have been tak- 
en for ſuch an action, and better founded than this 


of the plaintiff*s, who was a poor hoſtler, and re- 


moved from that pariſh, by the order of two Jy. 
tices, as being likely to become chargeable. But 
it ſeems our anceſtors repoſed a confidence in their 
repreſentatives to have right done them in ſuch 
caſe: They ſought not relief from common 1 
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And what is now done by this attempt ? Why the 
Judges upon their oaths ſay, that they have no 


cognizance of the cauſe ; but notwithſtanding, the 
Lords fay they have no cognizance, and reverſe that 


judgment; and the conſequence of that is, the 


Lords will judge of this our undoubted privilege, 

d by that 
reaſon and law, the Lords may ſit in judgment up- 
on all other our privileges, and thereby we become 
depending upon them; which ſome without doors, 


1 I find, are willing to ſubmit to; for that they ſay, 


where one is deprived of his right, he ought to have 
damages, which the houſe of Commons cannot 


give. I allow, where one is injured, he ſhall have 
relief by our law, in one place or other, but we 
have not one ſhop to cure all diſtempers. The 


Queen's-Bench relieves chiefly in matters criminal; 
the common pleas in civil pleas between party and 
party; the Exchequer in matters of revenue; Chan- 


= cery, in caſes of fraud; and in the caſe in queſtion, 


relief may be had (as ſaid before) in the houſe of 
Commons by law and uſage of Parliament, which 
all lawyers know is a very conſiderable, known, and 
approved part of the laws of England. And tho? 


50 damages are uſually given here, yet the officer, 


for miſbehaviour, and arbitrarily refuſing votes who 
had right, may be, and has been puniſhed by the 


power and authority of the houſe, and even at com- 


mon law; as when an Alderman is refuſed by the 
Mayor, or other perſon who ought to admit him, 


the remedy is by Mandamus, which tho? it is charge- 


able to the perſon injured, yet I do not know any 
damages are given him, otherwiſe than that the 
party injured is admitted, which is a relief, the Al- 
derman having what he complained for: And fo 
the Elector, his vote is allowed as good as if the 
conſtable had took it. And by the way, give me 
leave to obſerve how ſmall a relief the new deviſed 
remedy by damages 1s: I dare affirm and demon- 


. 
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ſtrate, that the plaintiff in the caſe in queſtion is 


above 1007. out of pocket, more than the coſts and 
damages recovered, which I take to be infælix vitoria. 
But if Gentlemen ſay, the poor hoſtler could not ex- 
pend fo much, I believe ſo too; but if at the ex- 
pence of any great man, I think it is leſs juſtifiable, 
to make a tool of that poor fellow, perhaps in or- 
der to enlarge a juriſdiction. | 

I muſt confeſs, I take the caſe of the elected to 
be much ſtronger than the caſe of the electors; and 
yet, in ſuch caſes, relief at common law was always 


denied, as in the caſe of Sir Samuel Barnardiſton | 
and Soame, there the Sheriff made a double return, 


and in the caſe of Mr. Onfbw, a falſe return; 
and the perſons injured by thoſe returns were put 
| to 


* The CASE of Denz1L OSLO w, Eſq; was tried at- 
the aſſizes holden for Surry on Wedne/day the zoth day of Fuly, | 
in the year of our Lord 1681. at King flown upon Thames, be- 


fore the Lord Chief Juſtice of England, Sir Francis Pemberton. 


The DECLARATION. 
D enz1t OnsLow, Eſq; had brought his action on his caſe 


in the court of Common Pleas, againſt William Rapley, late | 
bailiff of the borough of Haſelmere; thereby ſetting forth, that 
Haſelmere was an ancient borough that uſed to ſend Burgeſſes to | 
Parliament, that a writ iſſued to the Sheriff of Surry to cauſe | 


Knights and Burgeſſes to be choſen for the Parliament to be held 
the 17th day of October, anno 31 Caroli. Regis. The Sheriff 


made a precept to the borough of Haſelmere, to chooſe Burgeſſes. 


That Augu/t 31 anno 31 Caroli ſecundi, the plaintiff was duly 
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elected one of the Burgeſſes, and returned by indenture with Sir 


William Moore. That the defendant intending to deprive the 
plaintiff of the honour and benefit of his election, did by ano- 


ther indenture return Sir William Moore, Bart. and James Gr. 
bam, Eſq; as duly elected, whereas the ſaid Gre/bam was not 
duly elected; whereby the plaintiff was hindred from fitting in 
Parliament, and put to great charge to aſſert his right, to his 


damage of 200 l. 


After not guilty pleaded, upon evidence given on both ſides | 


at the trial, the caſe appeared to be thus. 


The | 
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to very great charges, and kept long from their 


2 feats in the houſe, and yet at common law could ne- 
ver obtain a relief. The Judges were of opinion 
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preſent, oppoſed not the ſame, but deſired that Sir 


(as they now are in the caſe of the Elector) that it 


was a matter of parliamentary cognizance, of which 
3 they 


enn e 


At the election in this borough for the laſt Parliament at 
Weſtminſter, there were four competitors, wiz. Sir William 
Moore, the Plaintiff, Mr. Dorington, and Mr. Greſham. The 
electors meeting and voting, the poll was demanded, granted, 


and taken: The defendant took time to per uſe and conſider the 
poll, until the afternoon ; and having conſidered of it, came 
| again to the place of election, and declared the Plaintiff and Sir 
| William Moore had the majority of the ancient and lawful Bur- 
geſſes, and proclaimed them two to be duly elected, and ſealed 


an indenture thereof accordingly ; and Mr. Greſbam _ then 
illiam 
Moore (with regard to his title and quality) might be firſt named 
in the indenture, although (as was then admitted) Mr. Or/low 
had the Majority of him; which was done accordingly, Mr. 
On/low readily and generouſly conſenting to the doing thereof. 
That about a week or a fortnight after, the bailiff was pre- 
vailed with to ſeal and return another indenture, whereby Sir 
William Moore and Mr. Greſham were returned as elected. 
Whereupon Mr. Oz//ow's right to fit was controverted, and he 
ſuſpended from ſitting ; and was put to his petition to the houſe 


of Commons, who upon hearing of the whole matter, and con- 


ſideration had of the indirect dealing of the defendant and others, 
declared Mr. Onſlow duly elected, and committed the defendant ; 
and Mr. On/low fate in the laſt Parliament at Wefminſter for 
that borough, and that Mr. O»/low had been at great charges to 
clear his election. | | 

Hir, the defendant's council inſiſted on the ſtatute of 1 H. 
5. cap. 1. That a perſon elected muſt be free, reſiant, and dwell- 


: ing within the borough; to which it was anſwered, anf reſoly'd 


by the court, that little or no regard was to be had to that an- 
cient ſtatute, for as much as the common practice of the king- 
dom had been ever ſince the contrary ; and it was the way to 
fill the Parliament-houſe with men below the employment : And 
the objection was diſallowed. | | Ds 
Secondly, it was agreed unto by the parties and by their coun- 
Gl on both ſides, that the right of choice of Burgeſſes — _ 
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they were not competent judges. And ſhould we 
now admit this matter to be determined by the 
courts below, what great confuſion and inconveni- 


ence would follow ? I preſume no body will pretend 


to exclude the juriſdiction of the houſe of Commons, 


borough to Parliament, lay in the burgage Freeholders, reſiant, 
and inhabiting within the borough, and none others. 
Then the plaintiff's council inſiſted and proved, that there vot- 


ed for him thirteen having good and unqueſtionable votes; unto 


one whereof, the defendants council excepted, for that he before 
the election had mortgaged his eſtate ; which the party himſelf 
preſent in court denied upon oath ; and the court was of opinion, 
it had not been a good objection, if true, ſo long as the mort- 
gager continued the poſſeſſion, and had the benefit of redemp- 
tion in him. | | | 

The defendant's council ſaid, there voted for Mr. Greſham 
fourteen, having good votes: Which if ſo, would have made 
a majority; but the plaintiff's council excepted to fix of the four- 
teen, as being no good eleQors, for one of them lived not within 
the borough ; which was proved by ancient reputation and per- 
ambulation, that the houſe where he lived was left without the 
bounds. As to the other five, the objection was, they were no 
real burgage tenants; and that if any conveyances had been 
made to them of burgage lands, they were lately made, and 
fraudulently contrived, to makes votes againſt an election: And 
becauſe the defendant's council could not deny but theſe convey- 
ances were lately made, the court put the defendant to produce 
and prove them, which was done, and vpon reading of them, 
it appeared, two of the five were made after the teſt of the 
Parliament writ, and three of them, in order to carry on Sir 
Philip Floyd's election in the borough about five years ſince. 
Two of them were conveyances by one Vallor, who had a gar- 
den about thirty rods, and conveyed to each of his two ſons a 
piece of it, containing about ten rods, of which they had made 
| Jointers to their wives, each ſhare being worth at beſt 2 3. per 

aunum. Another of the five was made by the farther who had a 
cloſe containing two acres, and made a conveyance to- his ſon of 
about a quarter of an acre, which always after lay undivided, 
and was conſtantly enjoyed by the father. Another conveyance 
was made by a ſon-in-law to his father-in-law, of a cart houſe. 
The laſt conveyance was to one Fackſon, of a little tenement : 
But it was proved that collateral ſecurity was given to re-convey, 

and that the grantor had repaired. As to all five, there appeared 
ſeveral badges of fraud, as a continued poſſeſſion in the grantors, 
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A. 1703-4. DEBATES. 
in this caſe; and yet if they judge one way, and 
the courts below another, and neither have power 


to ſupercede or reverſe the determination of the 


other, under what uncertainty will the officers and 
all parties concerned lie? Whereas, in other caſes, 
C-4 | where 


Se. and the ſeveral confeſſions of the purpoſe and intent of 


making them for the elections. 
The court cenſured ſuch proceedings as evil and unlawful : 
Mr. V. (Recorder of G) one of the defendant's council, ſtood 


up to juſtify theſe proceedings, and ſaid, it was part of the conſti- 


tution of our government to do ſo. At which the court ſeem- 
ed very angry, and wondered that any one, eſpecially a man of 
the gown, ſhould ſay fo, and ſaid, do you think our government 
hath no better conſtitution? With which the Gentleman not 
being ſatisfied, he was told by the court, he deſerved to be taken 
notice of for ſaying ſo, and that he ſeemed to have adviſed to 
have the thing done. | 

To conclude the evidence, the plaintiff's council deliver'd into 
court ten or twelve ſeveral conveyances, that were proved by the 
party that wrote them, to have been made by Mr. G's order, 
to make ſo many votes at a former election, wherein Mr. Greſham 
was concerned; and the election being over, they were cancelled 
and delivered up; concerning which Mr. Greſbam endeavoured 
to ſay ſomething by way of excuſe, but was, told by the courr, 
it was too bad to be excuſed ; and it was well an act of general 


_ pardon had . paſſed ſince this was done, elſe he ſhould have an- 


ſwer'd it in another place. During the whole time of the trial, 
the ſame was managed with great patience and circumſpection; 
for ſo ſoon as the cauſe was opened by the plaintiff's council, the 
court perceiving the nature of it, commanded ſilence and atten- 


tion in the jury: The court declaring it was of great weight, as 


or as any that ever came there to be tried. And the evidence 


ing fully given on both ſides, the court, by way of direction, 


told the jury, that the plaintiff need not, as this caſe is, prove 
any expreſs malice in the defendant ; for it ſhall be intended 
when a man ſhall do ſuch an evil thing as this is, contrary to his 
own knowledge, and declaration made upon the election, and 


afterwards alſo; (for it was proved againſt him, by one or two 


witneſſes, that a little time before this trial, he did confeſs 
Mr. Onſlow duly elected, and that he had told Mr. Greſbam 
what would come of it.) And the court further told the jury, that 
this was a cauſe of moment, and deſerved more than ordinary 
conſideration ; and that the making votes by ſuch means was a 
very evil and unlawful thing, and tended to the „ 
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PARLIAMENTARY A. 1703-4. 
where one court errs, a ſuperior court reverſes; but 
here both adjudications ſhall ſtand together, tho 
inconſiſtent the one with the other. 

But *tis ſaid in this caſe, the action lies, becauſe 
the defendant refuſed the plaintiff's vote malicioſe 
1 8 S Fal- 


the government, and debauching of Parliaments: And although 
ſome of the conveyances were made ſome time before this elec- 
tion, to ſerve a turn at a former choice; yet that they were 
fraudulent, and void in their creation, and ought not to be 
made uſe of at any time againſt any other perſon; and that it 
was ſenſeleſs to think ſuch practices were part of the conſtitution 


of the government, or to —_— that perſons whom we intruſt 


with our lives and fortunes ought to be made and choſen by ſuch 
evil devices: and that ſuch practices deſerve to be ſeverely pu- 
niſhed, and directed the jury to give ſignal damages: Whereupon 
the jury withdrew, and after a ſhort ſtay, gave a verdi& for the 
plaintiff, and 501. damages. ; 

And the court, in the courſe of the evidence, having obſerved 
one Billinghurf# to be much concerned in the proof and manage- 
ment of their fraudulent deeds, conceived him to be privy to 
much of the practice thereabouts, and commanded him to ſtay 
in court until the jury had given in their verdi& ; which when 
they had done, the court required him to find ſureties to appear 
in the court of King's-Bench next Michaelmas term, to anſwer to 
an information touching the ſaid miſdemeanor ; and in the mean 
time to be of good behaviour, which accordingly he did do; 
and Sir William Moore, and Sir George wb rus (whom he had 
ſerved laſt election at Haſelmere) were his ſureties. And the 
court required the plaintiff, Mr. Onſloau, to ſee that an infor- 
mation be preferred ; which he promiſed to do : And the court 
declared it was a very great offence, and ſhould be ſeverely 


| puniſhed, 


J ſhall give a few inſtances of what the houſe of Commons 


have done in former ages to puniſh and prevent evils about 
elections. 


1. Anno 20 Jacobi Doctor Harris, Miniſter of Blechingley in 


Surry, for misbehaving himſelf by preaching, and otherwiſe, 


about election of members of Parliament, upon complaint, was 
called to the bar of the houſe of Commons, and there as a de- 
linquent on his knees, had judgment to confeſs his fault there, 


and in the county, in the pulpit of his pariſh church, on Sunday 


before the ſermon. 
2 Anno 20 Jacobi, Ingrey, Under-Sheriff of Cambridgeſhire, for 
refuſing the poll, upon the promiſe of Sir Thomas — 4 
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& falſo: I take thoſe to become words of courſe, 


and no evidence of that is given to the jury. 


Sir, to conclude, the houſe lately paſſed a reſo- 
lution, that no Lords ſhould intermeddle at any of 
our elections: But if this be allowed as law, they 
may at the laſt, judge and make (for ought I know) 
all our elections: But for my part, I am for conti- 
nuing the poſſeſſion of this, and all our other juſt 
privileges, as derived down to us from our prede- 


ceſſors, who ever enjoyed and exerciſed them as now 


we ſhould ; and I hope before we riſe we ſhall think 


of ſome remedies, and not he wholly under the 


power or mercy of the Lords. 
Sir Thomas Powys. Mr. Freeman, I believe I ſhould 


hardly have roſe up in this matter, but that I think it 
more particularly my duty to eee to this thing, if it 

2 were poſſible, than any other; for in truth, I have had 
a more particular opportunity of knowing the nature 
of chis caſe and the proceedings in it, and what the 


defend him therein, kneeling at the bar, received his judgment, 
to ſtand committed to the Sergeant at arms, and to make ſub- 
miſſion at the bar, and acknowledge his offence there, and to 


make a farther ſubmiſſion openly at the quarter- ſeſſions, and 


there alſo to acknowledge his fault. 
3. Anno 20 Facobi, the Mayor of Arundel, for misbehaving 


3 himſelf in an election, by putting the town to a great deal of 


charge, not giving a due and general warning, but packing a 
number of ele&ors, was ſent for by a warrant, and after ordered 
to pay all the charge ; and the houſe appointed certain perſons to 


{ adjuſt the charges. 


4. And laſtly, 3 Car. 1. Sir William Wrey, and others, De- 
puty-Lieutenants of Cornwall, for aſſuming to themſelves a 
power to make whom they pleaſed Knights, and defamin 
thoſe Gentlemen that then ſtood to be 3k any ſending up an 


down the country letters for the trained bands to appear at the 


day of the election, and menacing the country under the title of 
his Majeſty's pleaſure ; had judgment given upon them to be 
committed to the Tower. 2. To make a recognition of their 
offence at the bar of the houſe upon their knees; which was 
done. 3. To make a recognition and ſubmiſſion at the aſſizes 
in Cornwall, in a form drawn by a Committee. See this caſe 
in a folio pamphlet, printed 1681, | 
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conſequences of it will be, than many others have 
had. | 

I muſt acquaint you I was of council in this cauſe, 
in the houſe of Peers, upon the writ of error with 
White, and the other conſtables that were proſecuted 
in this action, and did to my power defend what 1 
took to be the rights and privileges of this houſe. 

I would ftand right in the opinion of every body ; 
for what I did there for my client in the courſe of 
my profeſſion, I do not think my ſelf obliged to 
maintain here; for then it was my duty to do my 
beſt for him as his council, but now he hath done 
with me, and I have done with him in this place. 

It hath been to the great honour of ſome Judges 
in Weſtminſter- hall, who have argued in caſes below 
at the bar, and have been brought on the bench be- 
fore the cauſe hath been determined, that they have 
argued at the bar one way, and when upon the 


bench, have given judgment another way againſt |? 


their very clients, and thereby done their duty in 
both places. | | 
Now, when J have faid this, I hope I do ftand 
fair and clear, that I now ſpeak as a member of the 
houſe of Commons. | 


You are upon a point which I wiſh had never 
happened, for there is nothing I enter upon with 
greater reluctancy that what looks like a diſpute 
with the other houſe ; for no man pays a greater 
honour to the houſe of Peers, and to every Peer 
there, than I do; however, as I am inſtituted, I 1 
ſhall endeavour to maintain the rights of this houſe. 
And I do fay, if the Peers of England can deter- 


mine all our properties at law upon writs of errror, | 


and all our rights in equity upon appeals z and if i 
they can determine all our elections in conſequence 
af this action (as I am of opinion they may, if this 


action prevails) they have a greater power than ever 


that houſe had in the days of their noble anceſtors, 


I will 


BH »> © © oO 


A wif) ff Ito, 9 6 ap by pony by — bp Fo + = wh my 


wy 


=> 


A. 1703-4 DEBATES. 


I will ſhew you what will be the ill conſequences, 


and II think it very fit for you to take this matter 


into conſideration, if there be any way to come at it. 


4 Firſt, T cannot deny, but generally ſpeaking, a man 


has right to bring his action at law; but then I 


hope, though a man hath a right to bring an action, 


yet he cannot bring it in detriment to any other 


man's privilege; for if a member of this houſe be 
2 ſued in time of privilege, though a perſon have a 
2 right to ſuch action, yet he cannot proſecute it in 
| breach of the privilege of ſuch perſon, much leſs can 
a man proſecute an action in breach of the privilege, 

of this houſe. And ſuppoſe this ſhould come before 
the Lords in queſtion by writ of error, and they 
> ſhould be in poſſeſſion of the cauſe ; ſure every de- 
2 termination of the Lords upon a writ of error, is 
not without more ado to be concluſive to the Com- 
mons in their rights and privileges, ſo as that they 
may not take an alarm, and be concerned if all 


their privileges are about to be taken from them. 


2 Suppoſe any member of this houſe, (as I think by 
the privileges of this houſe he may, ) ſhould in this 
2 houſe have juſt occaſion to take notice of ſome great 
miſdemeanor in any great Officer of the crown, and 


ſhould aſſert matters highly intrenching on the ho- 


ncur of a Peer of England; and ſuppoſe when the 
Parliament was up, the Peer ſhould bring his action 


of ſcandalum magnatum againſt the member, at law, 


for words that he had ſpoken here, and lay them as 
ſpoken elſewhere, (for in a tranſitory action he may) 


and he ſhould juſtify that they were ſpoken in the 
houſe of Commons, where by the privileges of the 
houſe, freedom of ſpeech is allowed ; and ſuppoſe 
judgment in that caſe, (as in this it was) . ſhould be 


given againſt the plaintiff, and afterwards this by a 


writ of error ſhould be brought before the Peers, 
and they ſhould reverſe this judgment, and give 


judgment for the plaintiff; can any thing be more 
deſtructive to the conſtitution of Parliament, if wm | 
| ge ' 2 ab. 
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a Caſe as this ſhould happen? And muſt the Com- 
mons in ſuch caſe ſit down under it ? 

Suppoſe any man ſhould preſume to arreſt any 
member as he was going into the houſe of Com- 
mons, nay, the Speaker himſelf, and afterwards he 
is committed by order of the houſe, and the perſon 
committed ſhould bring his action for taking him 
into cuſtody, and the Sergeant who took him into 
cuſtody ſhould plead this matter, and the Judges 
give judgment for him as they did for the de- 
fendants in this cafe, and by writ of error, it being 


brought into the houſe of Peers, they ſhould reverſe 


this judgment, and give the plaintiff his damages ; 
will any one ſay, we could not take notice of this? 
Would it not deſtroy all our rights and privi- 


leges? | 


So no doubt in this caſe, though they have gone 
by way of action at law, and judgment in Weſtmin- 


fer-hall, and writ of error in the houſe of Peers, it 


cannot be faid, but if it concerns our rights, we may 


take notice of it. In the caſe of Sir John Elliot, &c. 


the Commons declared the judgment, 5 Car. I. il- 
legal, and againſt the privilege of Parliament. 

It is my poor opinion it is our right (and I think 
no: body can doubt it,) for we are in poſſeſſion of it, 
to determine our own elections; and I would: be 
glad to be acquainted when firſt, we began to hear 
and determine our own elections; I believe no body 
will ſay with certainty when we did not. 

I know we have a turbulent author, who gene- 


rally affected to be in the wrong, and though a 
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member of this houſe, made it his buſineſs to write 
againſt their privileges, and was always hunting | 
among the records of the Tower, from whence he | 
brought away a great deal of dirt with him, and yet 
could never pretend or produce more than two in- 
ſtances, where the Commons reſorted to any other 
place for the ſettling the right of their elections: 


The man I mean, is Mr, Pry; he takes occaſion | 


to 
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to do it from what is faid by my Lord Chief Juſtice 


Cote, (who, with your favour, I muſt take notice 
fo far, as to fay he was not only a very great man in 
'2 our profeſſion, but had been Speaker of the houſe 
of Commons in his time) and he, in his 1 It. 
fol. 116, And 4 Inf. 1 cap. fol. 14, 15, and 23. 
2 aſſerts, That the law of Parliament is as much part 
ol the law of the kingdom, as any other, and in- 
ddeed the higheſt : He calls it Lex & conſuetudo par- 
liamenti; and fays, this is a law that each houſe hath 


poſſeſſion of, and judgeth by, and each houſe is a 
houſe of judicature z and he puts upon this a great 


many inſtances, and ſome of them may ſeem ſtrange 
to thoſe who have run upon the Commons of late. 


Hs e tells you of a caſe 8 Eliz. (at that time Onflow 
was Speaker, and it is in fol. 19, of the book of the 
> houſe of Commons of that year) one Long was re- 
turned a member for Weſtbury; and it being com- 
> plained of that he came into the houſe by undue 
practices, it was enquired into by the houſe of Com- 


mons, and found that he had given four pounds to 


1 the Mayor of Weſtbury ; and they having examined 


and tried this matter, did not only expel Long, 


; but they fined and impriſoned the Mayor of Meſt- 
um, Secundum Legem & conſuetudinem parliamenti. 


Mr. PHm, the author I mentioned, ſuppoſeth there 
was a time when the Commons uſed to apply to the 
King, in caſe wrong was done in the matter of their 


elections; and in his comment on the 4 [/izt. 31. 


goes back to the 12 Ed. II. there the King was 
pron by commiſſion to appoint ſeveral perſons to 

ear the matter of an election. He pretends to ano- 
ther inſtance, and that is in Henry the VIth's time, 
in tha caſe of Huntington; and there was a petition 


to, and a commiſſion from the King in like manner. 


The lateſt of theſe inſtances is above two hundred 
years ago, and neither of them make any thing for 
a power in the Lords to determine the elections of 


the Commons; but on the contrary, rather for a 


power 
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power to be delegated by the King; and the in- 
ſtances are but two. Now, I fay, Sir, we are, and 
have been in poſſeſſion of this right for a very great 
length of time, and have it confirmed to us by act 
of Parliament; for the late act of 7 and 8 of King 
William, hath in effect declared, that the determi- | 
nation of the right of the electors is in the houſe of 
Commons; for it ſays, that the Sheriffs and Officers 


of all forts, ſhall follow the laſt determination of the 


houſe of Commons, as their rule and guide in ſuch Þ 


caſes. And ſurely nothing is more abſurd, than to 


ſay, that this houſe ſhall examine, try, and deter- 
mine who are elected; and yet Weftminſter-hall, and 
the Lords, ſhall examine and determine the right of | 
the electors. How can any one examine the election, 
but the firſt ſtep he takes muſt be to conſider and 


determine who are the electors? And the determin- Pl 


ing the one, 1s determining the other. 
I would trouble you a little with the reaſons they 
give why this action ſhould lie. It hath been faid, 


and I think it is true for the honour of England, and Þ 
J believe it hardly can be found to fail, that where 


a man hath a right, and a wrong done him, he is 


ſomewhere to have a remedy; but now let us ſee Þ 


the application of this rule. Are they not by the 
ſame law that ſettles the right, and declares the 
wrong, to enquire where the remedy is to be had? 
For though you have a remedy, you miſtake that 
which 1s the proper remedy ; and the fame law that 


ſettles the right, and declares the wrong, gives the 
remedy ; you muſt therefore go to the place where 


the law directs, for your remedy, not where your 
ſelf would deſire the remedy. Therefore ſays my Lord 
Coke, in his preface to his 4 Inſtit. and likewiſe fol. 
14, and 15. We have ſeveral juriſdictions, ſome 
eccleſiaſtical, ſome temporal, &c. ſome governed | 
by one law, and ſome by another; and all muſt have | 
their rules and bounds, which muſt be obſerved. 
If your right be eccleſiaſtical, as for inſtance, _ 

1 
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© the ſtatute of tithes, could you in Weſtminſter-ball 
have brought your action? Or if iſſue had been join- 
ed in ſuch an action, and the parties had gone to 
trial, will any body fay but that the Judges muſt 
have arreſted judgment, and ſaid that *twas out of 
their juriſdiction ? If a Lord of a mannor ſhould re- 
ſuſe to admit a man, to whom a ſurrender is made 
of a copyhold eſtate, the Lord has done him wrong, 
and damage too; but yet he cannot bring his action 
at law for it, for it is an equitable right, and he 
muſt go to a court of equity for his remedy; and fo 
I could put a thouſand inſtances, but I will not 
ſpend your time. So that I ſay, it is not enough 
to ſay you have a right, and muſt have a remedy, 
and therefore you may bring your action at the 
common law; but you muſt ſeek it in a proper 
place, though perhaps coſts and damages, and a 
trial by a jury, may be more deſireable to the 


party. 


muſt be your remedy ? In the houſe of Commons, 
where you have a right to ſend a perſon to ſind 


& repreſent you; there you may complain, I was de- 
nied my vote, or miſuſed upon the election. This, 
by the law of Parliament, ſhall be examined here, 
and for this purpoſe you conſtantly appoint a ſtand- 


ing Committee of elections. Indeed I cannot but 
wonder at the bringing of this new invented action; 
for if there be any thing certain in the common 
law, it is this, that where you claim a right to any 
thing, it muſt be founded upon common uſage in 
that caſe, or in ſome caſe that carries the ſame rea- 
lon, and is juſt like it; for the common law, gene- 
rally Tranny; is nothing elſe but common _— 

| OW 


Now, in this caſe I would know, whether this is 
ndt a matter of parliamentary juriſdiction, and alſo 
Ea parliamentary right? Is any thing more plain? 
He that hath a right to vote, hath a right to ſend 
a perſon to repreſent him, and fit in Parliament; 
therefore it is a parliamentary right; where then 
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we call the year-books, and which are memorial 
of all caſes fo long back as from Ed. IT's time, that 
zs 400 years, followed by a ſeries of reports till this 
time, and are now grown ſo numerous, that they 


| fuch an action as this never entered their thoughts. 


about elections, and the Sheriffs in thoſe days were 


PARLIAMENTARY A. 1703-4 
Now let us ſee for the uſage in this caſe, and whe. Þ 
ther there has been any thing like this action before. 
Say they, how do you know but ſuch actions have 
been brought before? I do not ſee that there can! 
be a ſtronger negative proof in any other caſe than 
in this; for we have had Parliaments, as appears by 
our ſtatutes in print, for five hundred years, and 
we have had Parliaments in every reign ſince, and : VI. 
in ſeveral reigns a great many Parliaments: And 
let us conſider, whether this caſe would not have 1c 
happened frequently in five hundred years, in ſo] tha 
many elections in counties, boroughs, and cities | me 
where there are ſuch infinite number of electors? FF hut 
And therefore this caſe muſt frequently have hap-Þ anc 
pened if ſuch an action lay at law. If it be aſk by 
ed, how do I know that ſuch an action hath not act 
been brought before; I anſwer, it is wonderfully Th 
plain there never was ſuch an action brought before; 
for as we have our acts of Parliament in print, ſo 
we have faithful Reports of all our law-caſes, which Ne 


ons 
= 


become a burden: And I will deſire any Gentle. 
man of the law here, or in England, to ſhew me 
they footſteps of any ſuch action as this, or of this 
kind till now, ever brought before. We have al- 
ways faid, our fore-fathers were wiſer men, and 
greater lawyers than we are; and ſo they were; but 


But it may be ſaid, how does it appear that there 
was occaſion for theſe kind of actions formerly, for 


men heretofore were unwilling to ſerve in Parlia- the 
ment, they were hired, and almoſt preſſed to it, * 
and it was hard to get men to come up? I anſwer, Min 
It was fo far otherwiſe for many years paſt, that fo Cate 


early as Henry VI's time, there were great conteſts | 


apt 
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4. | 
he. apt to do wrong, as appears by 7 H. IV. cap. 15. 
re. And therefore 11 H. IV. cap. 1. there was impoſed 


one hundred pounds penalty to the King, on the 
dan Sheriff that did not do his duty, according as the 
un] ſtatute does direct: So that it does appear there 
by was occaſion for theſe actions, if they had lain by 


9 


law; and yet you will find that never, till 23 H. 
VI. did it enter into the thoughts of any man, that 
an action at common law could be brought for an 
injury in an election; and therefore that act recites, 
| that there was not before that time, a ſufficient re- 
ties medy for the party grieved, and therefore gives a 
rs: hundred pounds to the party, and coſts if a Knight, 
ap- and forty pounds if a Citizen or Burgeſs, and that 
uk. by a law made on purpoſe to help the party to an 
not action, where there was no fuch remedy before. 
ally Thus it reſted till the famous caſe between Nevill and 
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hey fifteen hundred pounds damages. This action made 
itle. a great noiſe, and the Judges looked upon it as a 


me] great novelty, and thought fit to conſult the Parlia- 


this; ment in it; * (they uſed to conſult the Parliament 


ts, (mental right of the Commons of England, page 27. ſaith, in the 
; re! caſe of Strode and Newill, An. 1655, in an action on the caſe, 


ere Hagainſt the Sheriff for a falfe return, to the damage of 2000 L 
for {Matter a verdict for the Plaintiff and 1500 l. damages, the court of 
rlia- the King Bench adjourned: the caſe into Parliament, propter dif- 
d it, cultatem, whether the action did lie or not? Where it is to be 
* gobſerved, that it was not adjourned into the houſe of Peers, but 
| 


into the houſe of Commons, as the only proper Judges, in all 
it {0 cates of that nature concerning elections; So careful were they of 


teſts the rights of the Commons. 


Vere „ * 
apt Vo r. IV. D And 


- 


but ; Sir Humphry Mackworth, in his windication of the funda- 


33 


34 


referred to the Parliament, they looked upon it a 
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in former days, in matters relating to the Parliament,) 
and the Judges heretofore, when they were aſked 
their opinion in difficult matters relating to the Par. 
liament, would ſay, this is above us, and therefore 
to be decided by Parliament. And this caſe being 


ſo extraordinary an attempt, that though Mr. Nevil | 
had a verdict for fifteen hundred pounds damages, | 
yet he never got a farthing of the Money, or any |: 
benefit by the verdict: Sed ibi dormivit. 3 
Alter this, came the great cauſe, that hath been 
mentioned, of Soame and Barnardiſton; and methinks 
this deſerves very much our conſideration, and how | 
far the determination of the houſe of Peers ought Þ7; 
to be a rule in this very caſe, That cauſe ſet fort) 
with great proſpect of ſucceſs; Sir Samuel Barnar. 2 
diſton, in that caſe, did not flight the determination 
of the houſe of Commons, but firſt petitioned thõꝭ 
houſe as the proper place to determine his right, and 
had it decided for him, that he was the perſon duly | 
elected, and the other return was taken off the fle; I; 


7 
and chen he brought his action at common law, and : 


ſet forth this whole matter, and that the Sheriff falfly 
and maliciouſly returned another with him, whereby 
he was kept out of his right, &c. a long time, and 3 
15 to 8 _ je and coſts, This came 60 ; 


S 
2 
. 
1 


And let not the e of thoſe times of rebellion be sede 
to this inſtance ; the argument from thence extreamly confirms 
the right of the Commons; for if it be conſidered that Cromabel 4 
had then created a new houſe of Lords, and wanted hothing £ 


14 he had formed a new model of an houſe of Commons, © | 


and overturned the method of elections, depriving all the Boroughs IP 
of their rights, and caufing the choice and returns of members | 
to be made by the county; yet the name of a houſe of Commons ken 
remained; and even that was ſo reverenced in thoſe days, that FR of 
none would attempt to deprive them of their eſſential privilege, of |? Pac 
judging of elections: No influence could bias the Judges; they | für 
thought it ſo inherent, that they would not Ar to inter. . 
meddle in it. thi 

5 be cot 


. be tried at the bar of the King's Bench, and there was 
a verdict given for Sir Samuel Barnardiſton for eight 
bundred pounds. This was looked upon as a great 
caſe, and my Lord Chief Juſtice Za bid all per- 
ſons about him take notice, that they did not deter- 
mine the right of the election, for the judgment in 
that caſe belonged to the Parliament; but faid, ſince 
the houſe of Commons had determined the right, he 
thought they might follow their judgment to repair 
him in damages, and ſo gave judgment for the da- 
mages the jury had given the Plaintiff, 


ber, they had rever 
vent upon theſe reaſons, as may be obſerved from 
the journal of the houſe of Lords, which were the 
3 reaſons of ſome very few, proteſting Lords. 
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This caſe was looked upon as ſo improper for the 


common law, that upon a writ of error brought 
into the Exchequer-Chamber, that judgment was 
reverſed, becauſe the common law could not any 
way intermeddle with elections to Parliament, fur- 
ther than was directed by acts of Parliament, It 
might have been ſaid, and I know it was ſaid, that 
the reverſal of this judgment, was by an extraordi- 
nary high hand: And therefore upon the revolution, 
in the very beginning of King William's reign, Sir 

Samuel Barnardiſton brought a writ of error in Par- 
lament, com 1 that in the Exchequer-Cham- 


ed this judgment unjuſtly, and 


Firſt, Becauſe it was a denying Sir Samuel Bar- 


nvardiſton the benefit of the law, which gives relief to 
all wrongs and injuries; and is a very great damage 
to the Plaintiff, and therefore he ought to be repaired. 


Secondly, Say they, if it ſhould be allowed that 


Sheriffs and bailiffs may make falſe returns, and no 
remedy but a hundred pounds forfciture, it would be 
ſof dangerous conſequence, and might tend to the 
packing of a houſe of Commons, which may over- 
turn the whole conſtitution. But the Peers then did not 
think theſe reaſons ſufficient for this new action at 
common law, and accordingly the houſe of Peers 
| D 2 _ affirmed 
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affirmed the judgment of reverſal in the Exchequer. | 


Chamber, and faid, the judgment was well reverſed, 


for that no ſuch action did lie at the common law, | 
though the injury done did tend to the Plaintiffs da- 
mage; and all other miſchiefs which are now ſug- |" 
eſted, were inſiſted on; and thus it ſtands to this |? 
day. And yet now it is ſaid upon the ſame reaſons, | 
the action does lie for this perſon, though he be only | ? 
an elector, and muſt receive much leſs damage than | * 
the perſon elected; and there is no one reaſon for the | ? 
elector, but holds more ſtrongly for the elected. 
The elected can't maintain an action, and yet now 
it is clear that one of the electors may, though he 
can have no ſubſtantial damage; for if a man comes 
and gives his vote, (as here in this caſe) *tis not in? 
the power of the officer to hinder him of the bene- |? 
fit of it; for his vote will be as well given as if the! 
officer had put it down, and this with reſpect both 
to the perſon who gave the vote, and him for whom 
he voted; and fo really it is no ſubſtantial damage 


to any man. 


The next thing I ſhall mention to you, is another 7 
caſe of Mr. O»flow': He brought his action againſt | 
the Sheriff of Surry for making ſuch a return upon 


him (I believe I have the gentleman in my eye who 


brought that action) he declared in the ſame manner | 


that it was done falſly and maliciouſly, and had a 


trial and a verdict; and yet notwithſtanding, the | 


Court of Common Pleas, (being governed by Sir 
Samuel Barnardiſton's caſe) did unanimouſly, 23 Car. 


II. fay, we muſt not preſume to determine the 


merits of elections, or returns, there is a proper 
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juriſdiction for it, and they gave judgment againſt | 
the action, and I think he hath acquieſced in it ever 


ſince. I am ſure I have heard no more of it; the 
reaſons given by the court, appear in the report of 
the caſe in 3 Levinz, fol. 29, and 30. and are 


worth the reading. 


3s 
* 


There N 


ere 
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There was a caſe a year ago between Prideaux 


and Morris, in the county of Cornwall. Mr. Strat- 
ford was returned, and Mr. Prideaux brought an 
action in the Common Pleas, in the time of King 


William, againſt the Viander, for making a falſe re- 


. turn againſt him to his great damage, and laid it 
with all aggravation. This went to a trial in Corn- 
2} wall, and there was a ſpecial verdict found; and the 


queſtion was, whether this action would lie before the 


Commons had determined the right of election? 


And the whole court unanimouſly gave judgment, 
that the action could not be brought, till the matter 


1 had been firſt brought before the Houſe of Commons, 
and they had determined the right. 


Now here is a total filence in all books of the 


law, that any ſuch action as this is doth lie: Here 
are the acts of H. 6. and King William, which pro- 
vide remedies at law, becauſe there was no other 
proviſion before. Here are not only theſe ſolemn 
judgments in Weſtminſter-Hall, but the judgment 
of the houſe of Peers, in the caſe moſt like to 


this of any that can be thought of, that no ſuch 
action doth lie; And yet I cannot tell how, there 
are abroad perſons that endeavour to run upon 


the houſe of Commons, and uſe them ill on all 
2 occaſions, and are zealous for this cauſe, which ſeems 


to be ſet on foot to undermine all our elections, and 
bring them to another judicature. 

Now ſee the conſequence: No man ought to 
have a foot againſt him, two judgments at once in 


two ſeveral courts; whereby one may puniſh him at 


the ſame time for doing a thing, and the other for 
not doing it, I believe ſuch prececdings would be 
looked upon as barbarous even in Turky, and yet 


: that will be juſt our caſe: A Gentleman petitions 
the houſe of Commons, and ſays, the right is in 


ſach a ſet, or ſort of men; as for example, in all 
the Freemen, or free Burgeſſes; and that according 
to that way of election, he was choſen, and not the 


5 perſon 
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perſon that is returned; and this is determined by 
the Committee of elections, and afterwards by thi | * 
houſe againſt him that petitioned. This man goes 
immediately and brings an action in Weſtminſter. | 
Hall againſt the officer that returned the other; nay, 
every one of theſe perſons that he affirmed the right |? 
of election to be in, bring their actions, and it 
comes into Meſtminſter-Hlall to be tryed, and the- 
Jury find the right to be in theſe men, as he has al- 
ledged, contrary to the determination of the houk:| 
of Commons, and judgment is given againſt the 
officer in every one of theſe actions, for the men | 
you have determined the right not to be in, You} ? 
cannot ſet one of theſe judgments againſt the other; 
I cannot defend myſelf in Weſtminſter Hall, by ſay. 
ing, the houſe of Commons have determined that 
theſe men, who ſue me, have no right to vote. 
There is nothing like this in the world, two inde- |: 
pen ndent courts cannot controul one another, but 

th may go on together in the ſame cauſe, and 
both having a right to Judge, one judges one way? 
and the other the other, and the officer 1s-crucified FF 


beeween them. 


Let it be conſidered. again, that at this rate none * 
but knaves, or beggars, will be Mayors, or bailiff |: 
in an election- year: For ſuppoſe as at Weſtminſter, 
where I think there are ten thouſand electors : Or ſup- i? 
Poſe it be as in ſome towns near Wales, for one 
of which I have the honour to ſerve, where the de- 
icendants of every burgeſs claim a right to vote, and 


by conſequence they will bring it in time almoſt to 


all the ſons of Adam; for all the ſons, and all the 


daughters huſbands, and all their deſcendants claim 


a right to vote. Now what a miſerable caſe muſt 
that officer be in, when perſons ſhall come from 
eaſt, weſt, north and fouth, and fay their pedigree |? 
is 5 and 10, (for they are good at pedigrees in thoſe 
countries,) yet, what a condition is he in? he is 
bound to determine whether they have a vote or 
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not; and tho? he is no lawyer, or herald, yet how- 
i; 2 ever he is bound to give judgment one way or ano- 


ther, at the peril of an action: And ſuppoſe but 
a a hundred men ſhould bring their actions againſt 
the officer, what man can ſtand a hundred actions, 
7 tho? he be in the right? There are not only theſe 


it 3 difficulties in the caſe, but there is revenge; and in 


: popular elections there are thoſe heats, and the 


voters engage with that animoſity, that the loſing 


| 7 fide next day will be ready, perhaps only for re- 
2 venge, te ſend for a multitude of writs, and have 
the pleaſure of ruining the officer who was againſt 
them, tho' he was in the right; for every one has 


| | a right to bring his action whoſe vote was diſſallow- 
ay- ed, tho? it ſhould be found at laſt that he had no right. 


As to the words falſe & malitioſe laid in this de- 
claration, which ſeem to be a great ingredient in 
this action, I agree, in ſome caſes where there is a 
{3 juriſdiction, theſe words may make a great aggra- 
vation of the offence ; but they cannot make a 
thing unlawful that is lawful, nor give a juriſdiction 
where there was none before: For no man will 
2 fay, if a perſon ſhould bring an action at common 
law for a legacy, and alledge, that the executor, 
2 tho' he had ſufficient aſſets, yet he fal/o & malitioſe 
2 refuſed to pay it; that would give a juriſdiction to 
the courts of common law. Theſe words are ver- 
ba clericorum, words of courſe for the moſh part. 
2 Beſides, how dangerous and hazardous would it be 


for an officer, tho? ever ſo innocent, to depend up- 


on theſe words; when every body knows that fal- 
ſity and malice reſt in the mind, they are in the 
imagination, and the Jury that are to try this action, 
are at liberty to judge with what mind the officer 


ated ; that would be the hardeſt thing in the world 


for an officer to undergo in every action. It would 
be enough for the Jury to preſume it was done ma- 


liciouſly, (ſeeing few Mayors, or Bailiffs, but have 


their inclinations, and give their votes themſelves 
1 Ms for 
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for their friends,) becauſe the officer made an inte- 
reſt for the other ſide; and the conſequence of this 
new invented action, if countenanced, will be, that 
every triennial Parliament will bring a triennial 
harveſt to Weſtminſter-Hall. 1 ſpeak againſt my 
own private intereſt, if that was to be conſidered, 
Elections, without actions, keep up animoſities too 
long, ſo that they are hardly healed in three years 
time; but theſe actions will help to vex and worry 
corporations from three years to three years, and 


Mayors and Bailiffs will be the moſt miſerable men 


|; 


in the kingdom, and ought to run their country 


rather than ſtand a popular election; whereas the 


officer is accountable to you for his behaviour at the 
election. | 5 . 
This is not a matter that ſtands in need of the 
aid and aſſiſtance of Weſtminſter-Hall, that they 
ſhould invent a new action and remedy, as if there 


was a failure of juſtice. Has any one come with a 
complaint againſt any officer to this houſe, and they | 


have not been willing to hear 1t? Have not the 
Committee a right to hear and report matters with 
reſpect to the electors, as well as to the elected? And 


have not we known that the electors, tho* but a | 
{mall number of them (as in a late caſe of this 


lorry town of Aulleſbury) about five, I think, of the 
electors came and complained,-and their complaints 
were fully heard. And if any ſingle elector ſhould 
come with a petition, and repreſent that he was 
abuſed by an officer, or ill treated by any Mayor, 
or Bailiff at the election, I do not think but the 
houſe would be ready to do him juſtice: And they 
have a right ſo to do, for the officer is accountable 
to them for his behaviour. Tis not now only fo 
practiſed, but always was ſo; for in the ſame trea- 
tile of my Lord Coke's 41h Inſt. fol. 49. he fays, 
that they will make him change his very return ; 
they will make him raze out the name of one, and 
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juriſdiction adequate in this caſe ; and furely if they 


can hear the complaint of ſeveral electors, they 


can hear the complaint of any one elector. I would 
not trouble you with arguments that may be pro- 
per in Weſtminſter-Hall, becauſe we are here upon 


matter of our conſtitution; but I know no action 


more obnoxious to the true reaſon of the common 
law, which abhors mulnplicity of actions; and a 


man ſhall never have a particular action, for that 


which naturally draws on multiplicity of actions, and 
may be reformed in a more compendious manner. 
Upon this reaſon that famous caſe in 5 Rep. called 


HBolton's Caſe, is founded: If a man builds a dove- 


8 


houſe near a common field, where men make all 


their profit by plowing and tillage, and therein 


keeps a great number of pidgeons that live upon his 


neighbour's corn, is not this a great wrong and in- 
jury to them? And yet no action lies; for if one 


man that is wronged thus may bring his action, a 


great many more may do the like, and fo there 


will be infinite actions; therefore it ſhall be preſent- 


ed in the Court-Leet, as that book fays. So there 


is that caſe of Williams in the ſame book, where 
the Lord of a manor had a chapel for himſelf and 
his tenants to repair to, and to hear divine ſervice, 


: within the pariſh of Aabury: He brought his ac- 


tion againſt the Vicar, who was obliged to officiate, 
for that he had neglected, &c. tho' he had uſed 


time out of mind to officiate, and had an allowance 


for it: Says the caſe, if this action ſhould be al- 


lowed, all the tenants and ſervants of the Lord 


might have the like action, and ſo there would be 
a multiplicity of actions, and therefore he ſhall not 


7 have this action; but if it had been to have been 


performed in his own private houſe or chapel, he 


alone might have had an action. But ſince it would 


draw on a great many actions, which may ruin any 
man, therefore the remedy muſt be taken in ſuch 
manner as it is given where there is publick of- 


fence, 


41 


42 PARLIAMENTARY A. 1703-4. 
fence. In the caſe before us, every perſon is choſen 
pro bono publico ; for tho* he be choſen for a particular 
place, he ſerves for the whole kingdom; and for |} 

that reaſon you ſhall not proceed by way of action, 

but in ſuch manner as it hath been always uſed, L 
where the whole thing ſhall be examined at once, 
and all determined upon one petition, wherein all |} 

the parties injured may join inſtead of a multitude of 
actions. L 
1 ſhall not propoſe to you any thing, but hope |? 
you will at leaſt come to ſome determination that may |? 
aſſert our right in this point; that this door may not 
be open to bring a new juriſdiction, to examine and 
determine whether any of us ſit here rightfully or 
Tis a ſtanding * of the houſe, that no Peer 
hath a vote in the election of a commoner ; but in |? 
the next elections, if this be allowed, every Peer 
may vote, for they are freeholders, and many of 
them Burgeſſes and members of corporations, and 
they may all come and demand their votes, and it 
refuſed, bring their actions. Theſe and many 
more inconveniencies are obvious, if this action 
ſhould be allowed, and I believe it may have a great 
effect upon our conſtitution. Very much more 
might yet be faid, but I have taken up too much 
time already. 

Sir Fob Mr. Preeman, we are jealous of our privileges, 
owes . and I think we have juſt reaſon fo to be; but we 
General, muſt take care that that does not carry us too far out 
131 Vill. of the way: I would not have it taken for granted, 
| that whatſoever is faid againſt the Lords here, tend 
to aſſert the privileges of this houſe, or that what is 
faid for the Lords here, is againſt this houſe. I am 
as much for the privileges of the Commons of Eng- 
land as any man, and I own they have loſt a great 
deal of power: I think the Commons bad a great 
e when the greateſt part of the judicature of 
this 
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A. 1903-4 DEBATES. 
this government was their ſole right; Nay, if a 


or with a commoner, and iſſue was joined, that iſſue 


'Tis true, if. the proſecution of a Peer was in a 
capital matter at the King's ſuit, it was to be tried 


indictment was to be found by commoners, but the 
iſſue was to be tried by Peers: But if a Peer was 


commoners. I muſt confeſs, as to the Lords juriſ- 
diction in matters of equity, the Commons have 
great reaſon to be jealous, becauſe there all facts, 
as well as law and equity, come to be tried and 
judged by the Lords alone. 
Sir, I ſay, when all facts were tried, and moſt of 
the Officers of government were choſen by the free- 
holders of the county, the commons were ſomewhat 
greater than now they are; when they had the elec- 
tion of the Sheriffs of the counties; when they had 
the election of what they called conſervators of the 
peace, officers that were the ſame with our now 
| juſtices of the peace, with this difference only, thoſe 
the Commons made, theſe the crown makes. The 
Commons had a great power when they were to elect 
their Captains that led them out to war, which here- 
tofore they did, and had a right to do, ' till it was 
taken away from them by the act that ſettles the 
militia, though I own it was diſuſed many years 
before. The making of Sheriffs is now placed in 
the crown; we have nothing left now, but matters 
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crampt, that the Jury is returned by an officer that 
the crown puts upon the county, | 
hut yet I am not for carrying things further than 
cat we have a right to do; I am for keeping what we 

of have, and for that reaſon I am not for encroaching 
his FF upon the allowed juriſdiction of the houſe of Lords; 


we 


i 
FP Lap ET Sa $ 


Peer had had a matter of conteſt with another Peer, 


was to be tried by commoners, and not by Peers. 
part by commoners and part by Peers; the bill of 


proſecuted in a capital matter by a commoner, or 
Peer, as by an appeal, the iſſue was to be tried by 


of trials in particular caſes, and even that is ſo far 


* 
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we have always allowed them a right to hold plea of i 


writs of error. The Parliament in Hen. IVth's 


time, did declare the right of Judicature to be in | 
the houſe of Peers; and I never found any inconveni- |? 


ence in it, if the Peers kept only to matters of law, 


and left the facts to be tried by the Commons; nor- 
did I ever know that right of the Lords queſtioned |” 


till now. A great deal hath been faid for, and a- 


gainſt the right of bringing this action; I do not 
think that that is now the queſtion, the queſtion is, 
whether a judgment being given in the King*s-Bench, | 
a writ of error does not lie in the houſe of Lords? 


But whether the Lords did right, in giving that judg- 


ment they have now given in the caſe before you, 


that is another thing. I ſpeak to the right of hold. 
ing plea of this particular writ of error; no body 


hath denied but that they have a right to hold plca þ 7 
of a writ of error in general, upon a judgment given 
in Mieſtminſter- ball; but, fay they, the Lords ought | 
not to have done it in this particular caſe ; and c- 


veral reaſons have been given for it. 


Firſt, Here is the privilege of the houſe of Com- 
mons in queſtion in the caſe : That hath been argued | 
and inſiſted on, but I confeſs, | that argument does 
not influence me. The Lords have held plea of a a 
writ of error, in which the privilege of the Com- 
mons hath been in queſtion ; and the Lords have 
done right to the Commons in it, particularly in that 
matter of the Parliament of 1640, when ſome were 


ſuppoſed to have done irregular things in the houſe of | 


Commons, and were proſecuted for it by information 


in the King's Bench, and were fin'd in K. Charles 1's 


time; whereupon a writ of error was brought in the 
houſe of Lords, and that judgment reverſed in the 
time of King Charles II. There the Lords did right 
to the Commons in the matter of privileges of the 
Commons, for it was for laying hands upon the , 
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Speaker in This houſe ; and I think every body com- : 


A. 1703-4 DEBATES. 
mended what was done in that matter by the houſe 


of Lords, and no body ever ſaid but that they had 
ga right ſo to do. Some things are not to be come at 


; z otherwiſe, than by a writ of error in the houſe of 
Lords; and I believe if you look a little back, there 


have been judgments given in Weſtminſter- ball, not 
only in matters of, but againſt the privilege of the 


Commons; and theſe judgments ſtand unreverſed, 


F though I think they are fit to be reverſed, and I 
know no other method to do it but by writ of error 
in the houſe of Lords. I think there is one judg- 


ment upon an information againſt the Speaker, for 


"2 licenſing papers to be printed, which he did by or- 
der of the houſe. _ | 
Ih here is another inſtance of a perſon taken into 
2 cuſtody by order of this houſe ; it was the caſe of 
Mr. Topham Serjeant of this houſe : The party 
brought his action; the Serjeant pleaded his war- 
rant, that it was done by order of the houſe of 
Commons, and judgment was given againſt him, 
and this judgment ſtands unreverſed. 
No what method have you to reverſe theſe judg- 
ments, but by writ of error? If you think to. do 
it by a bill in this houſe, that muſt likewiſe paſs the 
2 houſe of Lords, and ſo will be the ſame thing as a 
2 writ of error. | e 
Another thing is ſaid, that this perſon was not 
damnify'd; or if he was, there are ſuch a number 
of perſons who were then likewiſe damnify'd, that 
may bring their actions, that no body will execute 
ſuch an office. I think that argument ought not to 
prevail, for at that rate you will allow the Officer 
not only to be a judge, but the ſupreme judge, and 
the parties damnify*d ſhall be without relief; he may 
do what he pleaſes, and he ſhall never be queſtioned 
afterwards, ſave in this houſe, which I will conſider 
by and by. Tis agreed, you may puniſh an officer 
that miſbehaves himſelf in matters of elections; and 
that is practiſed now very much; but at the ſame 
time 
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might have been of damage to a hundred * 


PARLIAMENTARY A. 1703-4, 
time you puniſn the officer, the perſon damnify'd 


hath no ſatisfaction, though our law allows fatif- F: 
faction, in caſes where he that did the wrong ſhall |? 
not be puniſhed, and allows ſatisfaction in all caſes | 
where a perſon is puniſhable, if another hath re- 


ceived a particular damage. 


A man is liable to be fined to the King, or Queen, 


eee 
. ; 


that is a puniſhment ; but if he pays fo much to the F 


party damnify'd, that is ſatisfaction. If a man's horſe 


breaks into another's ground, he ſhall not be puniſſ d, 
but the perſon damnify*d ſhall have ſatisfaction: But 
in this caſe you allow the officer ſhall be puniſhed, 3 
but you will not allow the man injured any fatisfac- | ? 


tion for the damage he received ; which cannot be 
ſupported, by reaſon or by the authority of any par- 
ticular caſe. | 


In all caſes I take it to be true, where a man is 


puniſhed for doing another damage, the perſon dam- 
mfy*d ſhall have ſatisfaction. But that rule does not 
hold true in the contrary. l 

It is faid there are a great many perſons concern- 


ed, and if you give every one an action, there will be 


no end of theſe actions, and therefore none ſhall 
have an action. This is a ſtrange argument: If a 
man injures one, or two perſons, each fhall have 
an action for their reſpective damages, but if he in- 
jures an hundred, none of them ſhall have an ac- 
tion; as if when a man is moderately injurious he 
ſhall make fatisfaction; but if he is extravagantly 
injurious he ſhall be ſcot- free, and make ſatisfaction 
to none. This reſts to be made good either by reaſon 
or authority, which hitherto hath not been done. 
The caſe cited, I own, is true; but you muſt take 
it with this difference, if any thing 1s. done which 


but was of damage to none, none ſhall bring their 


action, though the criminal ſhall be puniſhed ; but 
where there is particular damage done to any perſon, 
_ ; | an 
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an action will lie for the damnification of that per- 
f. F3 fon. If a man digs a pit, any man may fall into it, 
and no perſon ſhall bring an action for that; but if 
es any perſon doth fall into it, and hath particular 


A. 
W 


e- damage by it, he ſhall bring an action and have 


ſatisfaction. And with ſubmiſſion, that argument 
a, Þ will not hold, that becauſe a perſon might be ruined, 
he | if he be obliged to make ſatisfaction for the wrong 
ſe | 2 he hath done, therefore he ſhall not make fatisfac- 
d, tion to any particular perſon he hath damnify'd. 
ut It hath been faid, admitting it to be fo, that the 
d, party ought to have ſatisfaction, yet he ought to 
c- | take his remedy in a proper court; as if a legacy 
was given, an action would not lie in the Queen's 
u- Bench for it; which is true, But it would have been 
well if that gentleman had told us which was the 
is proper court to give ſatisfaction, for the wrong ſup- 
m- | 2 poſed to be done in this caſe ; if the Queen Bench be 


ot |} not the proper court, what court is? Tis faid the 


2 houſe of Commons is a court, I was always of 
opinion it was fo: Tis a court of Judicature, my 
Lord Coke fays, and a court of record. I wonder, 
when all this is allowed, it ſhould be ſaid this court 
hath not a power to adminiſter an oath to a witneſs; 
I think that was never deny'd to any other court 
2 whatſoever. Every court of record has power to 
adminiſter an oath ; but tho? this be a court of record, 
this cannot, it hath not that power. It would have 


could ſhew us that this is a court that can give ſatiſ- 
faction; ſome courts can ' puniſh, but can't give fa- 
ne. tisfaftion, whereof I think this one; ſatisfaction was 
never given here that I know of; was it ever? Or 
"2 pretended to be had here? In the firſt inſtance *tis 
true, this houſe hath puniſhed, and by ſuch puniſh- 
ment compelled the delinquent to make ſatisfaction 
but to a perſon by increaſing, or remitting ſuch puniſh- 
on, ment; but that is not the caſe before us. 14 
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in the King*s-Bench in that caſe, was rightly given; 


_ reaſon ſeveral judgments within theſe few years, nay, 


elections; the matter in that caſe had been determin'd F* 


the caſe of Barnadiſton and Soame, and this preſent | 
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It hath been ſaid there has been no inſtance of this | pe 
kind of action brought; and that the court of m 
Queen s- Bench have declared they have nothing to do 
with the buſineſs of elections, for that the right of 
elections ought to be determined here, and for that z 
purpoſe the declaration of the Lord Chief Juſtice | & 
Hale, in the caſe of Barnardiſton and Soame, has 
been cited. I muſt confeſs I can't but wonder at that 
caſe ; we did lately think that the judgment given? 


and afterwards, when it was reverſed, people were 
aſtoniſhed at the reaſon of it; and more when that |? 
judgment of reverſal came to be affirmed in the houſe 
of Lords. No body hath ever ſaid why that judg- þ* 
ment was reverſed ; I do not ſee but on the ſame Þ*? 


even in this reign, may be reverſed likewiſe ;/ for | 
the court of King's Bench in that cafe, did not pre. 
tend to a judicature of determining the right of 


before in this houſe ; but they only gave damages for 
the wrong ſuſtained, that was all the court did in 1 
that caſe, and yet that judgment was reverſed. I be- 
lieve there hath been ſome judgment given by this 
houſe, within theſe twelve months, that where the 
houſe hath determined the right of election, the 
party grieved ſhall be allowed to maintain an action 
at law for his damnification. 3 

But I take it that there is a difference ien - 


caſe. Time was when it was doubted, where | 
man was elected, and the officer refuſed to return 
him, whether the perſon elected was damnified or 
not. Tis very certain; heretofore perſons were not 
ſo ambitious of ſitting in this houſe as now they are; 
and ſome perſons purchaſed charters of exemption, 5 
to be excuſed ſitting in this houſe: And ſo it had been 
practiſed in the houſe of Lords. The act that hath 
been mentioned before, expreſly commands, that the P 


Perſon | 
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perſon choſen ſhall come and be preſent in Parlia- 
ment. And afterwards there was a penalty put upon 
ſuch as were choſen, if they did not appear here; 
to which another puniſhment was added, which was, 
that the perſon elected, if he did not come hither, 
2 ſhould loſe his wages. It was not reckoned a da- 
mage that any perſon was not returned a burgeſs to 
ſit here, but a kindneſs; but that did not hold fo 
in the caſe of an elector. Every body agrees, as the 


tute to compel them ſo to do; but they looked * 


nified if his vote was refuſed. © So that none of the 
caſes that have been put of the right of the perſon 
elected to ſerve in Pallanent, as Knight of the ſhire, 
or as Burgeſs, come up to the caſe in queſtion. 

Il would fay one thing as to the damnification of 
the perſons elected; there is a late act that gives 
double damages where the return is contrary to the 
laſt determination. Now, I do take it, that act 
ſuppoſes that a man might have been damnified be- 
fore; and if he was damnified before, he was ſo by 
the common law, for no ſtatute gives him any da- 
mages: *Tis true, that ſtatute gives double damages, 


e a but ſtill that ſtatute ſuppoſes there was a damage be- 
turn fore, and builds upon that foundation; ſo that with. 
4 or FR ſubmiſſion, that very ſtatute runs againſt all the caſes 
not that have been put as to the perſons elected. 

are; *Tis faid, at this rate, the Lords may come to 
ion, vote in elections. I am of opinion the Lords have no 
deen right to vote in elections for a Knight of a ſhire or 
jah a Burgeſs; and the reaſon I go upon is this, every 
the perſon who had a right to vote, ought to have con- 


Vol. IV. E. tributed 


M2 


tributed to the Expences .of him that was elected; 


if he was a freeholder, he was an Elector for the 


county, if a Burgeſs, for the borough; and the ex. 


pences of the Knight of the ſhire were to be levied 


of all the freeholders, and the expences of the Bur. 
geſſes upon all that were reſident in the borough, | 


But the Lords were excuſed from that charge, they 


were not to be contributors to the expences of 2 
Knight of the ſhire, or Burgeſs, becauſe they were 
of another houſe. There was a law made which 
ſays, that for lands purchaſed by any Lords, ſuch We 
lands ſhould continue chargeable to the expences of 


Knights of the ſhire, as they were before ſuch 


purchaſe ; fo that tis: plain before that act, the land 


the Lords were ſeized of, or purchaſed, were ex. 
cuſed from that charge. 


But, Sir, I think this matter is not to the caſe in : 
queſtion, This is nothing but a collateral action for 
damnification, whereof the conſequence is not much, 


not above five pounds; tho* I acknowledge the 


ſmallne of the ſum does not influence this caſe, ſ 
Nor is the queſtion, whether the Lords have done 
right or not, in reverſing the judgment given in the 


Queen s-bench, Humanum eft errare. - If they have 


a juriſdiction, we can't juſtly complain; tho* 1 
am of opinion they have done right; 1 think the 


plaintiff in this caſe was damnified, and I think the 
court of 2ycer*s-bench ought to have given judg- 
ment againſt thoſe who did him the injury, for the 


yo damage he ſuſtained; and I think the Lords have 
done right in reverſing that judgment, and in giving 


ſuch judgment as the court of 2ueer*s-bench ought to 
have given. | 


Sir Edward SIR, *Tis enough for me that we have the 
eur. law on our fide, and we are very much obliged 


to the pains and underſtanding of thoſe learned 


gentlemen that this debate, in preſenting 


us with a true ſtate of our diſeaſe; it only re- 
mains now for your prudence, to apply a * 
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And 1 cannot but take notice, that this is an — 


without any precedent to warrant this proceedin 
and I believe it might have remained ſo ſtill, (for I 
| don't think there was virtue enough in the cobler 
of Aileſbury,” nor had he _ I if a Lord 
had not acted that part. 


For my part, Sir, 1 do not think this to be the 


Y ſingle inſtance of the houſe of Lords, we have reaſon 
to complain of: I think in a great meaſure, by their 
proceedings, they ſeem to hold forth, That the axe is 
© laid to the root, and that they have a diſlike of this 
| houſe of Commons, and endeavour to get rid of 
them. I ſhall not inftance in particulars, but I 
hope there is one at will not let go, without ap- 
| plying ſome rem ye fm and that is, that noble re- 
# preſentation in whic 

higheſt degree, and lay all the miſchiefs of the laſt 
| reign, and this, at 
| there is nothing in it but ſtuff, populum  fallere ; and 
| we ſee the: conſequence of it, and what 
endeavours they have taken to diſperſe it all over the 
. world, to make impreſſions upon the People. 
that which J would have ſome refort to, is this, 
| that theſe: worthy perſons that have ſpoke before, 
© tho' they have truly repreſented the ſtate of our con- 
dition, yet, they have been very man of applying 


a remedy. 


they have villified you to the 
ir door, I could ſhew you, 


pains and 


But 


It docs, I think, conſiſt of two parts; z one is what 


| relates to the inferior courts, the other to the judg- 
ment of the houſe of Lords 
Now there is a right to bring a writ of error, the 


this writ of error. 


learned admit; but I would take away the founda- 
tion, and make this declaration: 

That no inferior court below ſhould preſume to in- 
termeddle with the elections of the houſe of Com- 
mons; and I am ſure then there will be no founda- 


tion for a writ of error. In the next ſtep, with rela- 


tion to = judgment given in the houſe of Lords 
E 2 | tis 
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tis true, the Lords make a great complaint, that in 
matters of Parliament we have addreſſed, without 


adviſing and conſulting with them; I will not ſay how 


far *tis juſtified by their proceedings: I need not 


remind you of the addreſs they made. without you, 
when you addreſſed againſt my Lord of Worceſter; 


before you had preſented your addreſs, they preſent. 


ed a counter- addreſs to yours. But I take the dif. Þ 
tinction to be here, tis one thing in matters of ſtate, 
and another thing when the matter depends between : 
the two houſes: Where *tis a matter of ſtate, with re. 
lation to the Queen's prerogative being violated and 
invaded, as you are her great council, you are to 
adviſe the Queen in that matter, and not let any 


thing of that kind paſs upon her. 


But howſoever I would go the regular way, by 
condemning!this judgment, in relation to the houſe 
of Lords; and after you have made that condemna. 
tion, I would apply to the houſe of Lords, to ſee 
if they would recede from this judgment of theim þ 
But 1 am afraid arguments, or debates, will help 
your cafe but little, you muſt have recourſe to re. 
medies that are in your own power. We ſee what 
they did upon the laſt occaſion, | when they thought 
their privileges were concerned; they adjourned, 
and all to prepare the way to make the world be. 
lieve they were injured, ang prepare them for thei 


proceedings afterwards. 


And I ay, this is not a thing that falls out by : 
chance, but carried on by all their power, to repre-Þ 
ſent you as inconſiderable, and to make you uſeful 
for nothing but giving money, and then to ſend 
you home into the country. But if you do not keep 
the power in your own hands, you will be without] 
remedy. I conclude with what I mentioned in re- 
lation to the courts below, to declare that they have 
no power to intermeddle in matters of our elec-Þ 


tions, 
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tin I SHALL not pretend to follow that honour. Marquiſe of : 
untington, 3 


out able gentleman near. the bar, in all the ſteps he afterwards 


hath made, tho I think I may be as regular as De f 


not he. I think he hath only ſhewed, that there is not 
ou, ſo much reaſon in this caſe to find fault with the : 
er; Lords, but that it is eee to find fault with them l 
nt- one way or othgr. | | i 
dil. I think this is a matter of * . _ L 
ate, as as long as J fit here, and as long as I live, I ſhall f 
een be as tender of the privileges of this houſe as any 4 
re. body. I think ?tis upon the due balance of both ö 
and houſes, that the ſafety of the whole does conſiſt; ; 
to and I muſt confeſs, I think the liberty of a cobler b 
any ought to be as much regarded as of any body elſe; ; | 
that is the happineſs of our conſtitution; 
by TI think it was very well obſerved: by an expe- 
ou: i rienced member, that this writ came very regularly 
ana-: before the Lords: If fo, then I think the queſtion 
ſee 1s between us, and the perſons that elected us; and 
eirs; 4 I think, tho? gentlemen would not formerly allow of 
help any diſtinction between the privileges of the houſe, 
re. and thoſe of the people of England, yet they muſt 
vhat allow ii it now, or they can't complain that this action 
ght is any prejudice to this houſe. For when a perſon 
ned, offers his vote at an election, and is not admitted to 
be. give it, and upon ſuch refuſal brings his action in 
tei the courts in Meęſtminſter-hall, (which I take to be 
the preſent caſe,) if giving judgment upon it be 
t by contrary to the privileges of this houſe, then tis 
pre. pretty plain, that our privileges do interfere with the 
ſeful! rights of the people that elected us. 
ſend I ſhall plainly give you my opinion in this caſe: 
keep can't think this action to be a breach of the pri- 
bout vilege of this houſe; for, Sir, the party grieved, 
n re: can be no way relieved, but by applying to the 
have] law, and I think the learned gentleman below, is 
elec. out in all his inſtances; for he hath given an ac- 
count ; of; people e. W to you, bang 
ALLE 
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they were candidates, and certainly that was their Þ 
proper 'remedy ; but in the caſe of an elector, 1 i 

don't ſee he can have ſatisfaction by applying to Þ 


Gentdembst talk of the law of Parliament; 
can't ſee how that can give any interruption to the 
law of the land, that it ſhall not do right to the 
party grieved: How ſhall a man injured in the 


manner I have mentioned, receive ſatisfaction,, 
by applying to the Parliament? 'tis true, the of. | 
ficer offending may be puniſhed, but the party 


injured can't receive that ſatisfaction he would in 
the courts below, by giving him his damages. : 


I think this is a matter of great conſideration, hi 


and it is neceſſary to conſider well of it, and 
not to determine rafhly. I think it may be of 
uſe to us, fince there are judges who have been of 


opinion, that the ſubject ought. not to have his re- 
medy in this caſe. A judge that will out of fear, 2 


or any regard to one houſe, do contrary to his | 


oath, I believe at another time will be influenced 


by the other. I think *tis the duty of a judge to 
act according to law, and not be afraid of either. 
SIR, THERE is no doubt but all the judges, (as 
hath been ſaid,) and every body elſe, are obli- 
ged to behave themſelves according to the laws 
of the land: But the queſtion is, what is the Þ 
law of England in this caſe; if the houſe of 
Commons has an original right, to determine all 
matters concerning elections of their own members 
(as it hath been always underſtood to have) and if f 
we have a power to puniſh officers for making 

falſe returns, or any other misfeazances committe 
by the returning officers; then it will not be neceſ- 
fary, that the Judges in Vgſtminſter- Hall ſhould have 


any jurifdiction at all, in the matter now in queſ- | 


tion; and if they have none, then by conſequence 
the Lords will have as little by writ of error. 


1 do 


it gave me ſome apprehenſion that it might be o 
fatal conſequence (by reaſon of the novelty of it,) to 
your privileges, which are indeed the privileges of 
the commonalty of England, which we repreſent. 
But ſince I have thought of it from time to time, 
and it hath been better opened by the learned Gen- 
tlemen that have ſpoke in this debate, I conceive our 
coming to ſome reſolutions declaratory of our right 
in this affair, may preſerve the liberties of this houſe, 
and of all the Commons of England, who have in- 
= truſted us with the preſervation of their rights. 
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1 do confeſs, Sir, when I firſt heard of this caſe 


1 think the learned Gentleman over-the-way, took 


his ground too narrow; I might yu him this 
point, that where there is a writ o 

from a judgment in Meſtminſter-Hall, in caſes where 
a writ of error lies, and where that court, and the 
Z houſe of Lords have a juriſdiction, there the houſe 
of Lords are at liberty to give what judgment they 
= pleaſe. But I have read, the houſe of Lords is not 
an unlimited juriſdiction, but is bounded as well as 
the courts of Weſtminſter-Hall, by the law of England. 
I ſpeak it with the greateſt reverence, that the regal 
power, (which is the moſt ſupreme in England,) is 
2 obliged to the obſervance of the laws; and it would 
be abſurd at the ſame time, to ſay, that any part 
of the parliamentary conſtitution is not limited by 
the known laws of the land, or the laws and cuſtoms 
of Parliament; and I doubt not but it will appear, 
Ja writ of error doth not lie, and never did lie be- 
fore the Lords in ſuch a caſe: And ſo it comes at 
laſt to this point, what is the law of England in this 


error brought 


caſe? And ] will tell you my thoughts of it. 
I have read, and learned, and I believe it is true, 


that matters of Parliament are determined by the 
# laws and cuſtoms of Parliament; and J believe there 


is as good authority for it, as there is for writs of 


error, or any thing elſe; and that this law and cu- 
ſtom of Parliament is a principal part of the _ 
E 4 0 
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of England, and to be learned by experience and 
precedents, and I reckon: that we muſt. come to 
them at laſt. Now, Sir, let us ſee what. experience 
or precedents we have to. found this juriſdiction of 
the houſe of, Commons upon, for examining and 


determining matters concerning their own elections. 


Tis true, we have no journals extant before Ed. VI's 
time: And there is a book they call Seymour, | 
think it is a book of no great authority; 3 and if it be, 
there is but a ſmall matter in it. I have read it over 


1 # my ſelf more than once, and find only 


titles of bills depending, and when they were read; 


and all I learned from it, was, that ſometimes bill Zz 


in thoſe days were read four times. And, Sir, there 
is as little concerning elections in Queen Mary's 


_ reign; but in the beginning of Queen Elizabeth, 


you have the matters of elections plainly ſet down, 


and fo they have been ever ſince. And from that Þ 


time to this it hath been a ſtanding, rule in the 
houſe of Commons, in the beginning of every Par. 
liament, and (as I take it) of every ſeſſion, to ap: 
point a Committee to examine all matters concern. 
ing elections. Now if the right of elections is not 
a matter concerning the election, then I own my 
ſelf under a miſtake : But if that be a. material part, 
and, comprehended within the general) words; and 
if thoſe Committees have from time to time pro- 
ceeded to examine the right of electors, and this 
houſe hath proceeded from time to time, to give 
judgment in ſuch caſes, ſometimes according to ge- 
neral qualifications ſettled and adjuſted in the houte, 
and very frequently upon examining, and. conſider- 
ing the rights of particular votes, then 1 think we 


have as, good authority for the juriſdiction, of this 
Houſe, in the matter of theſe elections, as can be had 
for any thing whatſoever. 


I do fay in this caſe, we ought, to 5 —— our ground 
and foundation upon the right which the Commons 
of England have, and ever had by law and cuſtoms 

| of 
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of Parliament, to be exerciſed by the repreſentatives 

of their own chuſing; which right is grounded 

upon manifold precedents and conſtant uſage. For | 
of if we have a power to hear and determine the right | 
nd of the electors; and to puniſh Officers for abridg- | 
ns. 5 ing them of their right, and give ſatisfaction to the 

1˙5 th which moſt. evidently appears, not only in 

our journals, but by a continued and uninterrupted. 


be, | praftice, time out of mind; then I think we need . 
ver © look no further. | 
I do ay, that from time to time tone has been 


d; : never a ſeſſion of Parliament, but this power has | 
ills been exerciſed 3, and in your Committees they have | 
ere ¶ often come to reſolutions to determine the right of 
all electors, and frequently of particular electors; 
25ů and for that purpoſe only they have examined, whe- 
wn, ther perſons had burgage, tenures, or have paid 
hat fot and lot, or have been freemen, and other cir- 
the cumſtances neceſlary for the information of the Com- 
ar. mittees 3 and as matters have appeared, they have 

ap. yudged them qualified or unqualified : And where | 
-rn- the votes of perſons having right have been offer'd, | | 
not : | tho? refuſed- at the election, the Committees have 
my Þ uſually allowed thoſe. votes as if they had been given, 
art, ¶ and upon their determination the houſe have agreed 
and with the Committee very frequently, and ſometimes 
pro- have diſagreed with the Committee, as the merits of 
this the cauſe have appeared to the houſe. So that no- 
zire BY thing is plainer, than that the houſe of Commons 

gc- have, from time to time, exerciſed this juriſdiction | --— 
ule, in all the parts of it; and ſometimes elections have 
der- been tried at the bar, and determined by the houſe 

we upon ſuch trial. | 
this Then how comes this action to be brought i in 
had N eſtminſter-ball? 1 have conſider'd that point, and 

take nothing to be plainer than this, that Ye eſtminſier- 

und BY bal! never had a power to meddle with elections, 
10ns but where by ſome ſpecial act of Parliament you 
"ny bave given them power. I know that "om are 

0 ome 
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ſore opinions, that elections have been tried in 
Chancery, and-in the houſe of Lords: But I cannot 
find any thing of that nature ever ſettled, though 
ſome attempts have formerly been made that way, 

I know that Witneſſes have been carried up ſfome- 
times to the houſe of Lords bar to be ſworn, but 
the trial of elections, and of the right of the elec- 
tors, hath always been in the houſe of Commons; 
ſo that here would be no defect of power, or juſtice 
if no body elſe meddled in this matte. : 

Then confider what acts have altered this original 
rights I think there are two that are moſt material to 
be conſidered 3 one is that of 23 of H. VI. cap. 15. 
What is the importance of that? It takes notice, that 
convenient remedy for the party grieved was not 
ordained in the former ſtatutes againſt Sheriffs, 
Mayors, and Bailiffs offending ; whereby one would 
infer, that the Parliament in thoſe days did not think WR 
or know any thing of the remedy, now endeavoured mi 
to be ſet up in Weſtminſter-ball, and the houſe of 
Lords. And this ſtatute provides, that if any Sheriff 
do contrary to the ſtatutes about elections, he ſhall N ti 
incur the penalty of the former ſtatutes, viz. one 
hundred pounds to the King, and a year's impriſon- 
ment, and ſhall forfeit a hundred pounds more: 
To whom? To the party that ought to have been re. 
turned, and if he do not ſue, there is an action given 
for the ſame to any body elſe: And a Mayor, ot 
Bailiff, for a falſe, or undue return, is to forfeit to 
the King forty pounds, and forty pounds to the 
party mh ſhould be returned; and if he do not fue, 
then a popular action is given for the laſt penalty: $0 
it is plain by this ſtatute, no action is given to the 
voter, who had his remedy in the houſe of Commons 
Tour anceſtors were fo careful of your liberties, that 
they never truſted their elections to all perſons; ſuch 
as held in villenage, all cuſtomary tenants who held 
at the will of their Lords, and might be influenced 
by them, and, (as I take it,) tenants by — 
*tl 
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ot and afterwards all freeholders under forty ſhillings a 
year: And when the officers were by law to admit 


s; ſponſible to the houſe of Commons. N 
ce, Let us conſider then the ſtatute in King Milliam's 
time, I think it is in the ſeventh year of his reign; 
nal there the ſtatute takes notice of the injury done to 
to gentlemen by double and falſe returns, and thereby 
g. a double return is made a falſe return; and by the 
hat I ftatute tis provided, that if any returning officer 
not return contrary to the laſt determination of the houſe 
ffs, of Commons, of the right of election: Such return 
ud is thereby adjudged to be a falſe return, and void. 
ink This ſtatute of the ſeventh of King William, ad- 
red WW mits the very determination of the right of election 
: of to be in the houſe of Commons; it does not fay the 
eriff determination of the election but of the right of elec- 
hall tion. I will endeavour to avoid repetition. | 
one But how does this matter ſtand by the law and 
ſon- {Wcuſtom of Parliament, which is a moſt material 
ore: part of the law of England? The houſe of Com- 
1 re- ¶ mons have the juriſdiction in theſe matters of their 
wen elections; but by one or two ſtatutes, the houſe of 
„or Commons have given power, in one or two caſes, to 
proceed in the manner therein preſeribed; but none 


the of the caſcs allowed by thoſe ſtatutes, are like the 
fue, ¶ caſe of this man at Hilesbury, for he is not a perſon 


che nor the perſon mentioned in 7 Willielmi; nor is his 
10ns. Naction founded upon any ſtatute ; fo that this caſe is 
that left out of the ſtatutes, and it muſt be determined 


according to the law and cuſtom of Parliament. 


held As te the caſe of Mr. Neul, it never came to be 
noed determined in Parliament: We read it was put off 


, 
| 
ö 
| 
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Iwho has ſuffered becauſe he was not duly returned, 


o the Parliament, becauſe of the great weight of fk 
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and the judges were of opinion that it was a matter 


too high for them. And in the caſe of Mr. O/tow 


9 


where the caſe of Mr. Nevil was cited, they poſitive- 


ly faid, it was a matter of too great preſumption for 


the Judges to meddle with it. | 
Then how comes it to paſs, if this action might 


have been brought at common law, I ſay, how comes 


it to paſs, that this action was never brought before? 
Certainly that is an argument it never lay, for there 
muſt have been occaſion for ſuch an action, if the 1 
common law would have maintained it. But the 


Judges who knew beſt the grounds and reaſons for 


this pretended action, have refuſed meddling in this 
matter, becauſe it concerned the Parliament, and 
the Parliament had not intruſted them with it. As 


to the caſe of Barnardiſton and-Soame, firſt adjudged Wt 
in the King*s-Bench, the reaſon was, becauſe it had I | 


been adjudged in Parliament; for Sir Samuel Bar- 
nardiſtun, had a majority by near a hundred, and 
the houſe of Commons had tried the cauſe, and gave 
him his right of ſitting in the houſe ; ſo that one 
would have thought that he had liberty to have gone 


into W/eftminſter-ball. But afterwards, this judgment 4 
was reverſed in the Exchequer , and Judge Ellis in i 


his argument ſays plainly, that the right of deter. 
mining elections belongs to the houſe of Commons, 


and the houſe of Commons have determined it for 


Sir Samuel Barnardiſton, and for that reaſon, you 


ought to affirm: this judgment. 
This matter was brought preſently after the revo 


lution into the houſe of Lords; and when it came 
there, all but five or fix Lords were for affirming Þ 


the reverſal. Now, Sir, by reading the reaſons ol 
theſe five or ſix Lords that diſſented, we may eaſily 
infer what were the reaſons that induced the whole 


houſe to affirm. the reverſal. Two reaſons were 
given: Firſt,, ſaid they, becauſe otherwiſe there wil 


be a defect of juſtice. One may infer, if theſe five 


or ſix Lords were of opinion, that there would be 


++ tas 


a de- 
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a defect of juſtice, all the other Lords were of opinion, 


there would be no defect of juſtice. - The five or 


xx Lords that diſſented, faid, that the Plaintiff ought 


to have this action by the common law; certainly if 
the other Lords had been of this opinion, they would 
have maintained the action; but they concluded no 
ſuch action did lie, becauſe no ſuch action was given 
by the common law. | t 


Is take this matter to be of infinite moment, and 
I think there is no degree, or ſtate in this realm, but 
what is bound by the known laws of the land; and 
if the Lords in Parliament, and the Judges are limited 
by the laws of the land, ſo that they have no juriſ- 
diction in this caſe, then I do not ſee how a writ of 
error can give them. juriſdiction, Sir, I appeal to 
you, and all the gentlemen here, whether what hath 
been ſaid on one ſide hath been at all anſwered by 


the other: If an action of ſcandalum magnatum ſhould 


be brought againſt a member, for what he has ſaid in 
this houſe, no doubt but that member would plead 
the privilege of this houſe, and *tis to be hoped the 
Judges would allow it, and put the Plaintiff 

die. But notwithſtanding, a writ of error, accord- 
ing to this doctrine might be brought, and the 


off /ine 


ter: Lords might give judgment that this action does lie, 


and then what would become of your liberty of de- 
bate? This is an inſtance worth your regard. 


It hath been told you, how the Lords have taken 


notice of the privileges of this houſe, in the caſe of 
8 Hollis and Elliot. Let that be ſet in it's true colours, 
and ſee whether any thing can be drawn from that 
8 caſe to fortify the judgment lately given in the houſe of 
Lords. There was a diſorder in the houſe of Commons, 


and the Speaker was violently forced back in to the 
chair, and ſcandalous words againſt the King's-Privy- 


Council and Judges, were uttered by Elliot, Hollis, and 
others, and upon that a proſecution was brought, 5 Car. 


primi, againſt thoſe particular gentlemen in Meſtminſter- 


ball; as well for the words ſpoke in the houſe of Com- 


mons, 


62 


fine: I know we read ſomething of that in your jour- 
| | A 
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mons as for the force ; and fines were ſet upon them, 
This matter, after the reſtauration of Charles II. was 
brought before the Lords at a conference, and they 


took notice of the privileges of this houſe, not to ſet 


- aſide, but confirm them; and their Lord- if 
hips declared the judgment to be illegal, and againſt 


the freedom and : privilege of Parliament, and de- 


fired the Lord Holhs to bring the roll before them 
by writ of error; and ſo by agreement the judgment 


Pas reverſed, as being againſt the freedom of ſpeech 


in Parliament, allowed by Stromd's act; which their 
Lordſhips acknowledged to be declaratory of the 
ancient and neceſſary rights and privileges of Parlia- 
ment. Their Lordſhips then would not let any 
matter appear upon record, to the deſtroying the Com. 
mons privileges; and I wonder how this precedent 
comes to be cited, to juſtify a proceeding which 
tends directly to take away your 238 170 

I wiſh with all my heart, the houſe would have 
appointed ſome perſons to have ſearched precedents, 
and I am ſure they would have found an infinite 
number to be produced, to have juſtified the power 


cf the houſe in this caſe, how it hath been in their Ml 


power, time out of mind, how they have a power 
to puniſn officers, and in ſome inſtances, they have 
given damages. 0 e 3R6? x 

I remember one in my time; Mr. Tantred cauſed 
a perſon to be brought hither, and he cleared him- 
ſelf; and the houſe, (as I remember,) made an 
order, that as he was the occaſion of the man's 
coming up, and had done him an injury, he ſhould WW 
make him reparation, and he was forced to do it 
by paying him a ſum of money. TIP 

Not that I would go ſo far as to fay, that this 


| houſe is a proper court for impoſing fines : But if 


they are not a proper juriſdiction for the buſineſs of 
their own elections, I think they have no juriſdic- 
tion at all, I will not ſay this houſe has a power to 


als, 


| ſince, and I hope, will for ever. 


* 


nals, but I think thoſe fines came to nothing, be- 
cauſe there was no means to eſtreat them, or cauſe 
them to be levied; and ſo that matter has ſlept ever 


But not only your freedom of debate, but right 


of ſitting in this houſe, is concerned in this caſe: 
And if you have not a power to determine matters 
of elections to this houſe, I wonder how any author 
comes to ſay this houſe has any judicature at all; for 
if they have not a juriſdiction to this, they have 


no juriſdiction to any purpoſe whatſoever. 
If this point be — M' that this power belongs to 


the houſe of Commons, the next conſideration will 
be, how to attain it; and in this, I hope gentlemen 
| will take ſuch ſteps as are proper for them, and for 
| thoſe they repreſent ; for we are ſent here ad tractanu- 
dun, &c. in the name of thoſe e repreſent : And 
we have but a delegated power, and can't, without 
breach of truſt, give up the rights of the common- 
ality. For my own part I have taken an oath to 
: 1 the privileges of the people that choſe me, 


t without ſuch an oath, ſhould be of opinion, that 


[I cannot give up this privilege which I am to execute 
jon their behalfs; but I will uſe all the lawful and 
jult methods I can to come at it, and I think you 
may do this, without interfering with the houſe of 
Lords, or the Judges. There is no doubt, but the 
Judges in Węſtminſter-Hall are bound to take notice 
judicially of your legal proceedings here; and if you 


come to make a declaration, That the power of 


hearing and determining all matters concerning 
elections, does belong to the houſe of Commons 


in Parliament,” I doubt not, but they will take 
otice of it as becomes them. And give me leave 
0 fay, no body can help bringing this action as this 
as done; for a perſon may take out a writ, and 


declare upon it, and carry it down to trial, with- 


put the privity, or knowledge of any court; and 
then when the cauſe is tried, the other fide comes 


and 
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been tried, and damages given, to have the cou lw 


you had not this power before, but endeavoured to 
get it, and the houſe of Lords denied it you. 
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and moves in arreſt of judgment, and the cor it, 


gives ſentence. But I wiſh the defendant had d (H. 


murred, and then that would have put it as a pony | 


of law to the judges ;' and if they had determing 51 
it judicially for you, I believe it would have gone tic 


no further, For it is one thing to determine it pu gv 


demurrer, and another thing, When the cauſe hu mat 


opinion ex poſt fatto. ' <a | 

The Judges determined the action does not lie ,Wſobt: 
but as matters ſtand now, perhaps, in like caſes, peo 
there will be brought a writ” of error before th rp. 
Lords, and they will give ſuch a judgment as the) the 
have given now, for ought I know. I ſhou but 
not think it proper to come to any queſtion no, 1 
by which you ſhall determine your right, if abe 
are not fully fatisfied about it; but it ought to E hou 
conſidered farther. The law and cuſtom of P chin 
liament is to be found out by experience and prece 
dents: But if you are ſatisfied, then I think the pro 
r queſtion is, that by the law and cuſtom d 
arliament, the hearing, examining, and determin 
ing all matters, concerning election of members i 
ſerve in the houſe of Commons, is to be by tht 
fame houſe. I think that is to be your queſtion, «lon 
to that effect. . | 

The conſequence will be, if this be part of th 
law of England, as it plainly 1s, you may may as wel 
ſtand upon that declaration, as upon any new lan 
to be made by Parliament, if you could get it ner 
But I believe you have no great reaſon to expect 
new law in this caſe to paſs in the houſe of Lords. reve 
Then what would you do? If you ſhould try wgre 
get a new law, and fail, it will be conſtrued, that 


But *tis plain and clear you have this power al-el:< 
ready, and a ſufficient ground to ſtand upon; ano 
I doubt not, but Veſtminſter-Hall will take notice d 


If, 
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unit, and the houſe of Lords too: If they do not, 
d (Hire Mr. Lowndes was interrupted by a noiſe made 
oc ty ſome few of the members, who ſaid, what then? 
ine! But he proceeded) I fay, if they do not, it will be 
von time enough to confer with them afterwards : And 
upon give me leave, I am not afraid to fay, if a private 

e ha man, much more the houſe of Commons, have the 
urs 1w of England on their ſides, let them be under- 
mined ever ſo much, one way or other, they will 
lie obtain their right ſooner or later. The rights of the 
ales people of England are ſafer in the hands of their 
e te repreſentatives than any other: If they do not like 
they chem, they can turn them out, and chuſe new ones; 
zou but they cannot do fo in the caſe of the Lords. 

non, ] beg pardon for my great prolixity: I take it to 
paß be of importance, to avoid all conteſts with the 
houſe of Lords, and with Weſtminſter-hall, and I 
think you may do it, by propoſing and adjuſting a 


Yrec-Mplain declaration of your right by the law and cuſ- 

pro om of Parliament. 8 : 

m | 

rmin- | | 

ers ug After what hath been ſaid at large concerning the Nr S, Heiter 
y teglaw in this caſe, eſpecially ſince it hath received no Genera), (Sir 


imon Har- 


contradiction in any inſtance whatſoever ; I will avoid 57, after- 
the repetition of what has been already offered, 2 ans 
and endeavour to ſhorten your debate, by bringing Gd: 
t ſomething towards a point. It hath been taid, Chancellor.) 
that the queſtion now before you is, whether judg- 

ent being given in the court of Queen s-Bench, a 

mt of error does not lie in the houſe of Lords, to 

everſe that judgment? I cannot by any means, 

agree that to be the queſtion. 

But that which T take to be the proper queſtion 

before you is, whether or no it be the ſole right 

if the Commons of England to determine their own 


ver al lections ? If you are of that opinion, never let 
; anlhour diſeaſe grow to ſuch a bead, as to put you up- 
ice ol F | | on 
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of the law; and yet when that thought is thoroughh 


ſtatute whatſoever. Tis agreed an action may bt 


'L 
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on the neceſſity of complaining of a judgment 
the Lords, bnt rather cheek it in its infancy. 

It may perhaps, ſound harſh, that a man ſhul 
not be admitted to make uſe, and have the bench 


digeſted, I believe no gentleman in this houſe, bit 
will agree, that there may be many ſuch inſtancy, 
where you will not endure any ſuit at law. I a 
not give you any better inſtances, than what hay 
been mentioned to you by a learned Gentleman 
the other ſide, who approves of this proceeding hy 
writ of error; the proſecution againſt Sir Millin 
Wikams for publiſhing a libel (as it was called) h 
direction of this houſe, and an action againſt the 
Serjeant for obeying your commands. If ſuch a 
action ſhould be brought againſt the Speaker or $: 
Jeant, ſhould we fit ſtill here to ſee what they woull 
do in the courts below, and afterwards wait for tle 
event in the houſe of Lords by writ of error ? 
*Tis very true; theſe judgments that are ment. 
oned by that Gentleman continue ſtill unreverled 
As to that given againſt the Speaker he mentioned nc 
it as a precedent not fit to be followed; indeed, 'ts 
a reproach to the houſe to mention it, ſince no Pa 
liament hath reverſed it. As to the other actin 


_ againſt the Serjeant he ſays, judgment was give 
_ againſt him, and that ſtands in full force; as I re 


member that caſe, it went off upon the form d 
pleading. | 

But nothing of that kind being the queſtion non, 
beg leave to ſtate what this action is that is nov 
before us; for Gentlemen in the country, who hau 
frequently met with actions, proſecuted without cen 
ſure for matters relating to elections, may, perhaps 
be ſurprized, till they come to conſider what the 
point is. This is not an action grounded upon any 


maintained where a ſtatute gives a particular reme. 


dy, but this is an action founded upon 1 lor 
| au 


L 
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tw. Whatever your privileges are, if you will 
onſent to an act of Parliament to make other per- 
hal ons judges of thoſe priyileges, ſo far as you conſent, 
ner Wt they purſue the power given them by act of Par- 
ohh liament, there Is no wrong done you: But an action 
bu brought at common law is that which I think, in- 
cs, terferes with the inherent right of this houſe. 
cn We have, I think, attained to one piece of know- 
ar ledge upon this debate, that this was the firſt action 
n that was ever brought of this kind; and gentlemen 
gil not much wonder why this is brought now, 
Vn rhen they conſider what endeavours have been uſed 
) Wo make this houſe contemptible. I believe this 
the may be thought the moſt probable method to attain 
h u that end. 1 | 
Ce 1 would not repeat the precedents that have been 
1oultevoted, yet I cannot but take notice of that of Bar- 
r the 1074;fon and Soame : Thoſe arguments that were 
made uſe of for this judgment, in that caſe were re- 
ent: ected, and the judgment of the Lords was then di- 
led ectly contrary. I ſhould be very glad to hear how 
ond the Lords judgment of reverſal in that caſe, and in 
, w this are reconcilable. The Commons, at that time, 
Pa ould ſcarce have ſuffered ſuch an attempt upon 
con heir privileges, and I hope we ſhall be as careful 
oiverÞnd as zealous to preſerve ours: We have as much 
I rover as our predeceſſors, - we ſhall never ſuffer for 
m drant of power, if we do not ſuffer for want of will 
0 exert it. | 
no I expect to hear of the great authority of one 
no earned Judge, that differed from the reſt; I have 
) hahe utmoſt eſteem for his judgment, but I am ſorry 
t ce o hear any inſinuation, that thoſe Judges who have 
haps Wen their opinion otherwiſe, are guilty of a breach 
at the! their oaths. It hath been touched upon, that 
n am henever any queſtion has been aſked the Judges, 
ay b oncerning the privileges of the Lords, or the pri- 
reme Mrileges of the Commons, their anſwer is recorded 
moi for the inſtruction of all their ſucceſſors, and to the 
law. * honour 
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honour-of both houſes of Parliament, that it was 1 


matter above their knowledge: The law of Parlia. 
ment is above the Judges of the common law,; and 
is not to be ſubject to their judgment; *tis alien 
ori, | 9 
+ And Sir, as I have been informed, this was the 
anſwer given in the houſe of Lords by one of the 
preſent Judges, and by what I have heard, it wa 
well he eſcaped their cenſure ; ſhewing too much 


reſpect to this houſe gave very great offence. _ 


beg gentlemen to conſider, (I ſhall not enter 
into particulars that have been mentioned) whethaſ 
any thing of this kind would not make you deſp:ſ 
cable, to the loweſt degree, in the world, and e 
poſe electors to ſuch miſchiefs that none could en 
dure? upon every election that comes before yo 
tis impoſlible to judge the right of election, but by 
the right of the electors. If you will endure any 


rſon, after you have ſaid he has no right, to g 


into Weſtminſter-ball, and bring an action in th 
courts there, a Jury may find a verdict, that the 
houſe of Commons are miſtaken, and that this per 
ſon hath a right, and judgment ſhall be given ac 


cordingly. Will not this proceeding, that ven 
moment, ſubmit your reſolutions to the examination 


and cenſure of the inferior courts? May not ther 


ſay, they vote for one another, we have detected 
them all? That they are a parcel of people pack 
ed together, and not one of them elected as the) 
ſhould be, | | 


What condition the magiſtrate will be in, hath beet 


mentioned already; when a multitude hath a right 


and every body may bring his action, can any Ms 


giſtrate, (a Conſtable, as in this caſe) bear the ex 


pences of a hundred or a thouſand actions at lay! 
There will not be wanting ſome to proſecute : 
Magiſtrate with all the violence poſſible. 

Tho? I can by no means agree, that this matte 
is to be determined according to the common rule 


and 


: 


A. 


- 
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s and methods of law, but according to the courſe of 
lia. Parliament; yet I ſhall compare it with ſome other 
and! caſes in the law, | 
len! That which makes theſe perſons hardſhips the 
greater, is, theſe Magiſtrates are not people that 
the officiouſly interpoſe to take a poll at elections, and 
themake a return; but theſe are men, who, by the du- 
wa ty of their office, are obliged to do it; and if they 
uch do not execute their office you puniſh them; and if 


they do execute their office, and give you ſatisfacti- 


ntei on, yet if you let this be examined in another place, 


the after you have ſaid they have done well, they may 


eſp. be puniſhed for doing fo. 
ex} 1 will compare this with one or two common 
en caſes that have not been mentioned; ſuppoſe a per- 
you ſon ſhould exhibit an indictment againſt another 
t b malictouſly ; he does this wilfully, and an action does 
amg lie againft him; but if a Grand- quryman find a bill 
I againſt a man, the law will not admit an averment 
that it was done maliciouſly, becauſe he was o- 
bliged by his office to do it: So it is in the caſe of a 
Þ witneſs, becauſe he is brought in by the proceſs of 
the court: So it is in the caſe of Judges. And is 
it not equally tlie duty of a Magiſtrate to determine 
upon the poll, and afterwards to make a return? 
And is not that examinable before you? 
A great deal might be ſaid further upon this, but 
I hope *tis pretty unneceſſary: And that no body 
can have any doubt but that our privileges are very 
much concerned in this queſtion, and what the con- 
quences would be; therefore I would humbly pro- 
poſe for the queſtion what another gentleman hath 
hinted at, which may reduce this debate to a par- 
JW ticular point. To . 
We certainly have ſuch a thing as the law and 
te ¶ cuſtom of Parliament, and that is very well known, 
and upon that foot I deſire you would put a 
queſtion to this effect. 


F 3 That 


TEE Sx * — en = 

8 * — ous os. N _— 
F E _ 
Ir =. 


_ 1 * 5 n E . 2 re 
© OST On DES FT oe EGS; rhe 2 
* : 8 be ER + 


2 
ee 


—_—_ 


PISA Eta ae Le 
% 8 8 


a; "IJ. 2" 4 
5 T 1 8 


* * S — — & 9 It HE 
— Ae FE — — Err 


8 


8 2 


* 
e ee ee eee 


33 
n 


e a ts N Mr 
ES gs ACER E 4 
2 . ⁵ v1 ̃ ˙—. 7... , 


* 


5 
T0: | PARLIAMENTARY Kenner 
„That the ſole right of examining and deter. to 
* mining all matters relating to the election of m 
members to ſerve in Parliament, except in ſuch Þ 
*© caſes as are otherwiſe provided for by an act 
of Parliament, is in the houſe of Commons; and 
** that neither the qualification of the electors, or the 
right of the perſons elected, 1s elſewhere cog- 
nixable or determinable. 1 

| Members. The queſtion, the dog; 

Mr, Smith, SIR, I ſpeak only to your order, that gentlemen 
would not interrupt one another by calling for the I th 
queſtion, but give diligent attention to the debate, la 
for this is a matter of great conſequence. th 

Then Mr. Freeman (in the chair) ſtated a queſ- Þ ini 
tion on his paper to the effect propoſed by Mr. Sol. tic 
licitor, and read the fame to the Committee. | be 

Sir Chil IAM very willing to hear any gentleman that ¶ tiv 

pher Muſ- 

grave, * will ſtand up and ſpeak, and you have had a ve. th 

ry good hint given you by an honourable perſon, I rel 
that this is a buſineſs of great moment; and I hope ¶ cu 
we ſhall continue to do as we have dune, that is, to ev 
hear gentlemen patiently; and that we may not be be 
guilty of any diſorder, l moe you for candles to be m- 


brought in. | ſha 

Then the queſtion was put, and carried for ha: 

candles. up 

And they were brought 4 in accordingly. ne 

Mr. Der- Mr. Freeman, you have now a queſtion upon your mi 


, 


afterwards a Paper, but that which I take to be the queſtion, is, N tO 
Judge. whether a freeholder, or a freeman, who hath a right thi 
to give his vote for his repreſentatives in Parlia- NO 
ment, may arbitrarily and maliciouſly be deprived I Pre 
of that privilege, without any mim in any court I Cal 
whatſoever. pri 
This I take to be the caſe before you, tis fad to Jur. 

be of great conſequence, and I do take it to be of 
as great conſequence as any thing that ever came tha 


before either houſe; and I don't look upon it only - 
to Ot! 
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to concern the juriſdiction of the Lords and Com- 
mons, but to affect every part of the conſtitution, 


| and the Queen the head thereof, in the higheſt de- 


gree. For it comes to this; if the Lords have not 


a right to determine in this matter, which by writ 
of error is regularly brought before them, we ſhall 
be turned into a ſtate of villenage, and the people 


| will be deprived of chuſing their own repreſentatives 


— 
r f - Your 


| without relief, and ſhall not have relief by her Ma- 


jeſty in the court of Queerws-bench, nor before her in 


the court of Parliament, where, in conſideration of 


law, ſhe is always preſent, and where by our law is 
the laſt appeal; 


tion to ourſelves, will be fo far changed, that 'twill 
| be impoſſible there ſhould be any right repreſenta- 
| tives of the people: For 'twill not be the pcople 
then that will chuſe, but the officer may arbitrarily 
| refuſe and return whom he thinks fit, and the parti- 


| cular perſon will be without remedy. For what- 
| ever gentlemen apprehend, if the right of return 


be not controverted, which way can any particular 


man bring his caſe before you? and what remedy 


| ſhall he have if not by action? I will not fay there 
has not, (but I will turn the argument, and put it 


upon daa to ſhew there has;) but I believe there 


never was any particular application to the Com- 
mittee of privileges, where the injury has been done 
to a particular man, which is the preſent caſe : And 


this matter is found by a Jury that was ſtruck, and 


not one man of the Jury but of quality, and ap- 
proved on both ſides: And I think, tho' it never 


came before the Parliament, nor the Committee of 


privileges, they might conſider of a particular in- 
Jury. 

And as for the notion that hath been taken up, 
that where the houſe of Commons have a juriſdiction, 


there the party is in all caſes without remedy in any 


other court : Sure that is not according to truth; 
\ 233 | for 


and there will be a failure and an 
þ interruption of juſtice, and our conſtitution, in rela- 
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return than what ke received from the Sheriff: For 
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for in the caſe of a falſe return, there is a publick 


injury, that does not hinder the party from obtain- 
ing ſatisfaction as to his particular injury; and if no 
action lies, there can be no ſatisfaction 3 for this 
houſe hath not awarded damages in any caſe, not- 
withſtanding the caſe cited; for that was only coſts 


for the man's trouble in coming up to be examined 


before this houſe. And if they ſhould award da- 


mages, there is no way of levying thoſe damages; 


what writ can we iſſue out? And if this perſon be 


without remedy at law, he muſt ſit down without 


any redreſs whatſoever. 


There may be a multitude of caſes, where thi 
houſe hath a juriſdiction as far as concerns the pub- 


lick and themſelves, and the party ſhall have hi 
action alſo. 


If I receive a blow in this houſe, *tis a violation 


of the privilege of this houſe, and this houſe can 


take juriſdiction of it, and cenſure the perſon that 


hath done the injury ; but will any man fay, that an 
action of battery will not lie at the common law in 
that caſe ? | 


There was the caſe of Sir Thomas Clarges : At 
the time of his election there was one Roe ſpoke 
words to his prejudice : He might certainly have | 


complained to this houſe of it; (you had an in- 
ſtance, 1 think, laſt ſeſſion, of one that complained, 
for ſome ſuch injury, againſt the Lord Biſhop of 
Worceſter, and the houſe took it into conſideration, 
which Sir Thomas Clarges might have done,) but he 
brought his action, and recovered conſiderable da- 
mages; and afterwards a writ of error was brought 
in. the King*s-Bench, and judgment was affirmed. 
There is a caſe not within any proviſion of your 
law, and that is, where a Sheriff made a return, and 
he delivered this to a private meſſenger to bring up 


to the crown-office, The meſſenger by the, way 


thought fit to vitiate the return, and make another 


this 
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this an action was brought, and he recovered at law a- 
gainſt this meſſenger, for the private damage he had 


done him, Certainly otherwiſe the law would be de- 
fective. 

In another caſe, the Sheriff adjourned, in prejudice 
to a candidate, to a corn- field; an action was brought 
againſt this Sheriff, at law, for the damages he had done 
this gentleman, and it was maintained; and I dare 
ſay more caſes may be put: Which ſhews that your 


having a juriſdiction as to what concerns the pub- 
lick, does not exclude the party, but he may have 
an action for his private injury. 


A great many politions I have heard, which I 


| take not to be true, particularly this, "That there 
| © 1s no remedy at law, but in caſes provided for by 
| © the ſtatutes:?* That is not ſo, theſe ſtatutes imply the 


contrary. The firſt ſays, whereas there was not a 
ſufficient remedy, therefore that gives a more com- 
pleat remedy, and fo the Judges declared in the caſe 


of Barnardiſton and Soame. | 
| Sir, they have told us of the caſes of Barnard:/- 


ton and Soame, and of Nevill and Strode; with humble 


| ſubmiſſion to you, thoſe caſes go ſo far as to prove 


the juriſdiction of the Lords, and the inferior courts: 


That of Barnardiſton and Soame, was an action 


tried before the court of K:ng*s-Bench, and a ſet of 
as learned Judges as ever were before, or ſince; and 
three of them were of opinion for the action, and 
my Lord Chief Juſtice Hale was one of them; who 
the term before he ſurrendred his character, did thus 
expreſs himſelf : ** He gave thanks to God, that he 


had ſpared him to that time, that he was able to 


** keep his cuſhion, and declare his conſcience in 
that place.” But afterwards it had its fate, a writ 
of error was brought in the Exchequer-chamber ; 
Mr. Juſtice Zevinz that reports it, fays it appears, 
at thoſe who argued againſt the judgment in the 

ng*s-Bench were made Judges, and they themſelves 
afterwards determined the caſe. And every body 
knows how valuable it was at that time, to know 
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the price of an houſe of Commons, and an Engl 
Parliament. Three Judges were made then in the 
Exchequer, and I think two in the Common Pleas, 
Afterwards it came into the houſe of Lords, and 
there the reverſal in the Exchequer was affirmed, for | 
reaſons different from what are argued now, and ] | 
believe for ſeveral good reaſons. The Sheriff in 
that caſe had made a double return, and the Sheriff | 
might do it for his own indemnity, for it was no | 
more than —_ a ſpecial verdict; and therefore 
the ſaying, falſo & malitioſe, being put to a thing: 
that was in it ſelf right, it would not alter the nature « 
of the thing. Another reaſon they went upon was, 
they ſaid this double return was a void return, and t 
for that reaſon the action did not lie; and upon Ft 1 
theſe reaſons depended that judgment. That Gen. 1 
tleman who ſaid that only four or five Lords diſ- Þ « 
ſented, is under a great miſtake ; four or five Lords Þ 
only, 1 believe, entred their diſſent; but there was f 
a great number, and near an equality againft that b 
judgment; and divers Lords, now in that houle, 4 
« were againſt that Judgment, that did not enter their a 
diſſent. y 
Then, Sir, there is the caſe of Nevill and Strode, 
and that was firſt a judgment in the Common Pleas, 1 
and when it had taken its progreſs in Weſtminſter- b 
ball, it came before the houſe of Lords; and the 1: 
Lords returned it back again to Weſtminſter hall, and a 
ordered all the Judges of England to deliver their g 
opinion in it. That was founded upon an ordinance Þ < 
of thoſe. times; Berkſhire was to ſend five Knights, | R 
and Nevill was one of them that were elected, but tt 
not returned: There they ſaid, in that caſe that or- p 
dinance was intirely new, and- that caſe did not re- in 
commend it ſelf by the known laws of the land, and | 


| 


for that reaſon they would not give judgment, for Þ w 
wages could not be levied for five ſuch Knights. ar 
And when afterwards they were to give judgment. fo 
the fight conſtitution had recovered | it ſelf. 

L Now, 
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Now, as to the Lords right to receive a writ of 


error in this caſe : You have addreſſed to them that 


they would receive a writ of error, at a time when 


: your privileges were invaded. That was the caſe 
of my Lord Hollis, who with others was informed 


againſt, 5 Car. for having ſpoke words in this 


houſe that did affect the government : And he 


pleaded to the juriſdiction of the court, (is there any 


ſuch thing here? No they have ſubmitted to it;) 
and the courtover-ruled their plea to the juriſdiction, 
and that judgment continued in force, (as ſome 

| others which have been ſince do now, which it were 
well if they were reverſed,) till this houſe took no- 
{ tice of it; and in 1667, they deſired a conference 
| with the houſe of Lords. The Chair-Man was my 
Lord Chief Juſtice Vaughan, and this houſe there 
* complained how they were grieved by that judg- 
| ment; and after repeated conferences, both houſes 
did conſent to this expedient, that my Lord Hollis 
being the only ſurvivor, ſhould be deſired to bring 


a writ of error in the houſe of Lords, and he did fo, 


and the Lords in that caſe did you juſtice and re- 
| verſed the judgment. | Ps 

As to your paſſing this vote, what it will ſignify 
I cannot tell. What ſignified a vote you paſſed 
before about the year eighty, that the putting the 


laws in execution againſt proteſtant diſſenters, was 
an injury to the publick, and a ſubverſion of the 
government ; and that thoſe that put them-1n exe- 


cution, ſhould be looked upon as enemies to the 
| King and kingdom? The conſequence was, that all 
the laws againſt popery were put in execution againſt 


proteſtants more than they were before. The Judges 


in Meſiminſter-hall ſaid, this vote had not paſſed into 
a law, and they could not take notice of it. J hope 
we ſhall do nothing that will leſſen our ſelves, nor 


any thing but what will be effectual for the ends 
tor which *tis propoſed. | 
| Mr, 
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Mr. Freeman, 1 conſider you have been a long 
time in this debate, and a great deal of it has been 
ſpent, either in ſuggeſtions contrary to what appears 


fore you, or elſe in queſtions altogether improper 


for the conſideration of the Committee ; and there- 
fore it is neceſſary to look back to that which gave 


| occaſion to the preſent diſpute. 


The Committee hath a copy of the proceedings 
of this action referred to them, but it hath not heen 
read; and I am confident if it had, and had been 
attended to by Gentlemen, they would ſcarce have 
faid that the Lords in the judgment they gave, did 
any thing in oppoſition to your judgment, or in de- 
rogation of your privileges. | 

Before the action was brought, there was a reſo- 
lution of the houſe of Commons, that the right of 
election for the borough of Aileſpury, was in the 
inhabitants not receiving alms. Tis from that re- 


ſolution the plaintiff hath taken his riſe, and hath 


brought his action; for by his declaration he makcs 


his caſe to be, that he was an inhabitant of that 


borough, not receiving alms; and that the con- 
ſtables, falſly and maliciouſly, obſtructed and hindred 
him from giving his vote at the election there. The 
conſtables plead, Not guilty, and the matter goes to 
a Jury, and they find for the plaintiff, and give him 
five pounds damages: Which is in effect a finding 


that the plaintiff was an inhabitant, not receiving 


alms, and that he was obſtructed and hindred from 


voting by thoſe conſtables, and that it was done fal/o 


& malitioſe, and to his damage. And this may 
ſerve to demonſtrate, that the proceeding at law 


has not been in oppoſition, but in conformity to 


your judgment. | 
Now let us conſider, whether the bringing of this 


action is a violation of your privileges: A great 


many things have been ſaid not proper for you to 


deliberate upon; one, that this will encourage a 


multitude of ſuits; another, that this action was 
never 
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never brought before, and ſeveral other matters 
which go to the queſtion, whether the action will 
lie. Now that is not the queſtion here; but the 
true and only queſtion before you, is, whether this 
action was brought in violation of your privileges; 
for if there be no breach of privilege in it, I know 
of no authority we have to ſtop the courſe of legal 
proceedings. And as to that but one thing (as 1 
conceive) has been faid materially, which is this, 
that this 1s a parliamentary caſe, and appertains to 
your juriſdiction ; and the Judges of the common 
law, are not Judges of the law of Parliament, and 


therefore they ought not to have given the plaintiff | 


his judgment, (and it muſt be admitted the Lords 
ought not to have given any judgment, but what 
the Judges ought to have given.) To maintain 
this, it hath been ſaid, and undoubtedly it is true, 
that this houſe hath a right to judge elections; and 
it is as true, that in order to come to that determi- 
nation, it is incidently neceſſary that the houſe do 


judge of the right of electors; and it has been ſaid, 


(but that J deny) that the right of the electors is by 
the law of Parliament. 
I take the right of every elector in England to 


by the common law, for he is under 


freeholder, and then he has a right to vote for 
Knights of the ſhire z or he has a right by charter, 
or a right by preſcription z which two laſt rights 
take in the right of voting in all cities and boroughs. 
Now I would be glad to know whether the right 
of a freeholder is not by the common law? Is it not 
an eſtate, with all its privileges and ſervices, creat- 
ed by that law? Whether a right by charter is not 


by the common law? Is it not that law that enables 


the crown to grant charters, and qualifies that 
power ? Whether a right by preſcription is not by 
the common law? Is not preſcription, common 
uſage? And is the common law, any thing but 

com- 
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common uſage ? So that the right of every elector 


being by the common law, the judgment of that 


right is primarily and originally in the courts. of 


law. The frecholders right of voting, is of the eſ- 
ſence of his freehold; and you may as well take 
away his freehold, as take away his right to vote, 
which he has by vertue of that freehold, and then 
tell him he muſt come to the houſe of Commons to 


recover it. And the ſame may be ſaid of thoſe ſe- 


veral intereſts, which give a right of voting in cities 
and boroughs. And thus, I hope, I have made it 


out, that a right of voting is not a parhamentary 


right, but an ordinary legal one, and the common 
law. Judges have the judgment of it originally ; 
and it is incidently only that the houſe has a power 


of judging of it, and that too according to the rules 


of the common law ; which is a further demon- 
ſtration, that it is a common-law right; for it would 
be abſurd to fay, a man has a right by one law, 
which is to be judged by the rules of another. 
Then what courſe has the plaintiff taken; he has 
a right by the common law to chooſe Burgeſſes for 
Aileſbury: That right has been invaded, and he 
has gone to the common law for redreſs, and from 
no other power could he have it; for this houſe, or 
the Committee of elections, cannot give a remedy 
in this caſe, that is, cannot make the perſon injured 
reparation for the damages done him, by obſtruct- 
ing him in the exerciſe of his privilege: And that 
is the thing the learned Gentlemen, who have ſpoke 
in this debate, have paſſed by: And theſe are the 
material points, that this is a right at common law, 
and this houſe cannot apply a remedy. 2 

But it has been ſaid, that the houſe will examine, 
not only on behalf of the elected perſon, but of the 


electors. Tis true, but in order to what? To ſee 
whether you have a right member here, and for 


no other end; for J challenge any Gentleman, to 
ſhew me one inftance of a ſingle man who came 


hither. 
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hither and complained, that he had a right to vote, 


and was hindred from voting, and made that folely 
to be the offence of the officer. Did the houſe, or 
would the houſe receive ſuch a complaint? And yet 
he may go with that complaint to the law: For 
whether the perſon he would vote for be returned 


or not, the injury is the hindering him from en- 
joying his privilege: And it cannot be made an in- 
jury, or not an injury, by matter ex poſt facto; that 


is, by the officer's returning, or not returning the 


candidates. And tho? the officer ſhould repent him, 
and not carry his injuſtice ſo far as to make a falſe 
| return, yet it is of uſe, that the law will redreſs the 
| wrong done to the voter, and thereby, perhaps, 
| ſtop the firſt ſteps or approaches towards a falſe ' 
return. | | 


But if J ſhould admit the houſe would receive the 


5 fingle petition of a voter, who was refuſed, and when, 


the perſon he would have voted for was returned, 


yet the houſe cannot make him reparation ; all we 
can do, is to cenſure the officer, but we cannot 
make the perſon complaining whole, in point of 
| damages. 5 | | 

| give damages, and there was an inſtance given of 
Mr. Tankred, who complained againſt a clergyman, 


ndeed it has been faid, the houſe can 


and the houſe ordered Mr. Tankred to pay him coſts: 


So was Sir George Meggot ordered to pay coſts to 
the member he cauſeleſly petitioned againſt, * and 


the like is provided for at the beginning of every 
on 2 | | ſeſſion. 


* The Caſe of Sir George Meggot, 23 Nov. 8 Willielmi. R. 


A complaint being made to the houſe, that Sir George Meg- 
aw. ſeveral perſons, for what they had teſ- 

tified the laſt ſeſſion at the Committee of privileges and elections, 
upon hearing the matter touching the election for the borough 
of Southwark; it was referred to the Committee of privileges to 
examine the matter of the ſaid complaint, and report their opi- 
nion. ö N | | 
4 Decemb, 
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ſeſſion. But are theſe inſtances of any petitioner 
repaired in damages by this houſe ? No, theſe are 
inſtances againſt petitioners, not in favour of them; 


nor are damages given in thoſe caſes, but coſts, 
all that is provided for, is, that perſons frivolouſly 
complained againſt ſhall not be out of pocket. And 
by a mean you have a juriſdiction in point of ex- 
pences, but not in point of damages; for you may 


order the wrong doer into cuſtody, and make his 
yment of coſts to the injured perſon the price of 


his liberty; but there is no direct remedy, even for 
coſts. | | 

But it is apprehended, here may be a claſhing of 
juriſdictions, and if the party ſhould be allowed to 
go to law, the courts of law may be of one opini- 
on, and this houſe of another. This 1s a ſuppoſition 
the law does not allow of, for- this is to ſuppoſe 
courts of juſtice will not do right. It will be allow: 


ed to me that your determination will always be juſt, 


and other courts the law ſuppoſes will do right too, 


4 Decemb. 8 Willielmi. A report was made of the matter of 
fact, and that the Committee had come to this reſolution : That 


Sir George Meggot having proſecuted, at law, Thomas Malyn, and 


Fohn Ladd, for what they teſtified at the Committee of privi- 
leges and elections the laſt ſeſſion, upon hearing of the matter 
touching the election for the borough of Southwark, was guilty 
of a breach of privilege. | 

The houſe then agreed with the Committee, and ordered Sir 
Grorge Meggot to be taken into cuſtody of the Serjeant at arms. 


The Caſe of Mr. Tankred, 20 Jan. 9 Willielni. x. 


Mr. Tankred complained to the houſe of a breach of privilege 
againſt Mr. Edward Morris, miniſter of Aldborough, in the 
county of York ; for that the ſaid Morris had intercepted letters 
of Mr. Tankred's which were ſent by the poſt. 
14 Feb. 10 Willielmi R. Mr. Morris attending, was brought 
in, and the houſe having heard him, and his witneſs, reſolved, 


that there was no ground of complaint of breach of | cg 


and ordered that Mr. Morris ſhould be diſcharged from any 
further attendance, and that he ſhould be paid the charge of his 
attendance by Mr. Tankred. 


and 
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and then they will determine as you ; and your de- | 


termination, and that of the law, as I faid before, 


| has been the ſame in this caſe. But then, as the 
{ ſuppoſition of law is, that all courts will do right, 


ſo human frailty ſuppoſes there may be, an error in 


judgment: And yet courts muſt have juriſdiction, 
or elſe there can be no adminiſtration of juſtice 


among men, ſince there- is no judicature ſhort of 
another world, that can pretend to an unerring judg- 


ment. And now I will ſnew you the ſeveral courts 
have different juriſdiction of the ſame fact, and the 
| law allows them, notwithſtanding there may be di- 
| verſity of judgments. The court of Common Pleas 
may puniſh a perſon for aſſaulting an officer in the 
execution of their proceſs, as a contempt to that 


court; but at the ſame time, for the ſame matter, 
the offender may be puniſhed in the K:ng*s-Bench, 
as it is a breach of the publick peace; and the of- 
ficer may, if he pleaſes, bring his action in the 
court of Exchequer for the damage done him. 
I would obſerve a little upon the caſes cited, and 
that as ſhort as poſſible; the firſt is that of Nævill and 


Strode; J have looked into the journal of 1659, and 


the only book of our law, where that caſe is report- 


ed, and that is Siderſin's ſecond reports; and that : 
was upon writs iſſued out by Cromwe!l, whereby he 


appointed counties to chooſe differently, ſome three, 
ſome four, ſome five members; Mr. Nævill who 


| was a member of the long Parliament, ſtood for one 


of the five Knights for the county of Berks; they 
choſe him, but he was not returned, and therefore 
he brought his action in the Common Pleas : That 
action depended there ſome time, and thereupon the 
Juſtices brought the record into this houſe for diffi- 
culty, and deſired the houſe would come to a deter- 
mination in it, (and by the way, there was no houſe 
of Lords in being at that time; for it was in the 
time of the long Parliament, who had uſurped the 


whole legiſlative, as well as the executive power) 


Voi. G | and 


81 


8 
8 1 RES. | _ _ - — - 4 _ - 1 ä a * — np 
Err K e ce 222 Coo ˙ĩ˙=?ẽ a 


. 
7 r Wr 22 2 1 
a . ae CCI . Be LT DCE 


$2 


PARLIAMENTARY A. 1703-4. 


and no wonder the Judges complimented them with 


the determination of that queſtion, ſince they were 
their creatures, and had their commiſſions from them. 
Well, but the record being brought in, the houſe 
appointed a day to conſider of the matter, and 


when they ſaw the plaintiff had proceeded accord- | 


ing to the known methods of law, they gave no 
judgment in it, but ſent it back to Meęſiminſter-Hal, 
and there it was again argued, but never adjudged. 
And that there was no judgment given, is caſy to 


account for, if the judges thought fuch an action] 
would lie; for at that time, the long Parliament 
was upon the point of bringing in the King, and 


reſtoring the laws : And if they had given judgment 
for the plaintiff, they had given a ſanction to the 
higheſt uſurpation of the protector, and all his wild 
fancies of changing the conſtitution at his will 
and pleaſure. And indeed the plaintiff had difat- 
firmed the authority of the long Parliament, which 


he had with great zeal aſſerted, and of which he 


was himſelf a member. But if the Judges had 
thought ſuch an action would not lie, they might, 
without any ſcruple, have given judgment for the de. 
fendant. And this ſeems to me a ſtrong authority 
that Y/etminſter-Hall thought ſuch an action would 
lie: And it is very remarkable, that when that 
houſe of Commons (as they called themſelves) had 
uſurped the exorbitant power I mentioned before, 
they did not proceed to aſſume the juriſdiction of 
the common la. | 

The next caſe is that of Soame and Barnardiſton, 


in which Weſtminſter-hall was divided: My Lord 


Hale was of one opinion, and my Lord North of 
another, and there were ſix and ſix of a ſide, and 
the matter came by writ of error into the houſe of 
Lords, and a Gentleman faid, 800 J. was worth 
contending for. But I am apt to think Sir Samut. 
Barnardiſton did not hope to recover one farthing of 
the money, for Scame was dead, and I believe with. 

Fl | out 
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out aſſets: For in all the proceedings in the houſe 


of Lords, none appeared on the behalt of his widow, 
| ſhe had no council there: But it was argued againſt 


Sir Samuel Barnardiſton, by Mr. Mountague, the 


late Lord Chief Baron, to vindicate the proceed- 
| ings of the Exchequer chamber, and judgment was 
given, as hath been faid, in the houſe of Lords. 


But what happened next? The Commons were 


| ſo uneaſy under that judgment, and the injury which 


might be done to the people, from whom they deriv*d 


| their authority, by double, or falſe returns, that 
| the next thing was the interpoſition of the legiſlature 
to apply a remedy, and the Lords came into it, 
| though it was a great diſcredit to the reverſal of that 
judgment; for the act of the 7th of the late King, 
declares falſe returns to be againſt law, and provides 


an action ſhall lie where an officer makes a return 
fally and maliciouſly; they never thought it an 


| enſnaring thing, but knew malice might be tried in 
that as well as many other caſes: And I wonder to 


hear falſo & malitioſe ſhould be ſo much words of 
courſe, - Men are tried for their lives every day, 
where malice 1s the main point in ifſue, If a man 


does without any provocation kill another, the law 
| intends malice, and that is murder: So here, if an 


Officer refuſeth the vote of one, who hath a clear 
and indiſputable right, the law preſumes it done 
maliciouſly ; but if the Officer refuſes a man's vote, 
and there is any probable: cauſe, or colour to do it, 
or his right of voting is doubtful, the Judge will tell 


the Jury they ought to find for the defendant ; and 


therefore it 1s only in a plain and glaring caſe, that 


a man can prevail in ſuch an action; and this by the 


way, is an anſwer to that objection, that ſuch actions 
as theſe will bring all your elections to be determined 
by the Lords; ſince an officer can never be found 
guilty by a Jury upon this action, where there is a 
controverſy or diſpute, much leſs can the Lords try, 
or determine any thing of the right. | 
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There is another caſe, and that is the caſe of Mr, 
- Onſlow againſt the Bailiff of Haſilemere ; that judg- 
ment was againſt the action; and was given by my 
Lord Chief-Juſtice North, and the reſt of the Judges 
of the Common-Pleas, upon the authority of the judg- 
ment in the caſe of Soame and Barnardiſton, in the 
Exchequer chamber; and no wonder they would not 
give a judgment contrary to what ſome of themſelves 
had given in another place. | 
Sir, this queſtion hath been before this houſe not 
long ſince, whether a candidate ſhould be hindered I 
from proceeding upon an action at law, before he had 
come to this houſe for their determination, whether 
he was choſen or no? And this houſe upon a ſolemn 
debate, adjudged that he might go to law before he 
had come hither ; and I deſire your clerk may read 
a word or two. in your journal, *tis Monday 13 
March 98. 
Clerk reads. The houſe being acquainted, that MW F 
* John Buller, Eſq; who was candidate at the election 
for choice of members to ſerve in this preſent Par- 
© liament, for the borough of Lzſcard, in the county 
© of Cornwall, hath brought an action upon the ſta- 
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© tute made in the 7th year of his Majeſty's reign, M 
© againſt Mr. Richard Roberts, Mayor of the ſaid bo- , 
rough, for the ſum of 500 J. for making a falſe h 
return of William Bridges, Eſq; although the faid MO *: 
Mr. Buller never petitioned againſt, or queſtioned iſ © 
© the faid return in this houſe, and a debate ariſing 

© thereupon, reſolved that the debate be adjourn- th 


ed ®till Wedneſday morning next. Ye 
Sir e Now I deſire you to look upon Wedneſday the 1 5th 
7 day of March, when that debate was reſumed. 5 
Clerk reads. * This was the 15th of March. The 41 

© houſe reſumed the adjourned debate relating to Mr. 

© Buller; and after a long debate, the ſame fell, 
Without any thing done thereupon.” 50 
Members, Well, what then? 4 
I TAKE 
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Ir I TAKE this to be a plain authority, that will go- vir Joſeph 
| vern the caſe before you : For if it was not reaſonable 7.5 

* to reſtrain a man, from proceeding at law upon the ſta- 
= tute, before he had come hither for a determination, 

Jo- when it was to controvert the very election, which was 


che undoubtedly proper for the Judicature of the houſe; 
much leſs will it be reaſonable to reſtrain a proceeding 


= at law, which is not to controvert the election, and up- 
| on a caſe not proper for the judicature of the houſe; and 
not the houſe doing nothing upon that complaint, is a de- 
8 claration, that the houſe could not Juſtly do any 


nag thing upon it: For if a man makes a motion in any 
other court, and the court declares they will do no- 
thing upon it, I deſire to know whether that be not 
he 2 declaration of that court, that the motion is un- 
; reaſonable, and it is all the judgment the court gives 
in ſuch a caſe. And I had the honour to fit in Par- 
lament when that motion was made, and very much - 
preſſed ; and ſome that have ſpoke in this debate, 
were then of an opinion contrary to what they are 
now, and were not for ſtopping the courſe of law. 
Sir, I apprehend the action is well founded in this 
caſe; this man had a right to vote, he had an in- 
jury done him in reſpect to that right, he hath ſought 
to be repaired in a proper way, and he could not 
be repaired in any other: I am for doing nothing to 
his prejudice, and therefore am againſt your queſ- 
tion. | WE 
SIR, I ſhall trouble you but with a few words after Mr. Harley, 
this long debate: And rather to underſtand the terms *1 
you are debating on, than to think any thing I can 
| offer to be of any great weight. But I take the queſtion 
not to be as ſome have repreſented it, but to be 
lingly this in general, whether an action does lie at 
common law in the caſe before you? | 
There is no need to mention the particular cir- 
cumſtances of Aileſbury election, for if that was the 
ſingle caſe, you might have taken another method. 
AI will not inſiſt, that in this very election, a great 
| 3 number 
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number of thoſe inhabitants petitioned this houſe upon 


this point, that their votes were denied : And after 
this petition had Jain in the houſe ſome time, it was 
withdrawn by their own conſent ; I do not trouble 
my ſelf whether this particular man was amongſt 
them, nor will I trouble you with what may rea- 
fonably be urged from this; but leave that to other 
gentlemen. 

But 1 deſire we may underſtand the terms upon 
which we are debating ; we have had maxims of the 


common law, and the rights of Parliament mention- þþ 


ed. The common law is the common uſage of the 
realm; I take the laws of Parliament to be the 
common law of the land, and the uſage of Parlia- 
ment to be the law of Parliament; and the law of 
Parliament is to be known by uſage, as the common 
law 1s. N 

Then how ſhall we know whether this belongs to 
the common law? If there be any other way, | 
ſhould be glad to be informed; but I think there 1s 
no other way of knowing, whether an action wil 
lie at common law, but by reaſon or uſage, and 
precedents. Now, if by reaſon; it is to be made 
out by what neceſſarily attends this caſe, or ſome 
other caſes like it. And pray what do they offer, 
that it lies at common law? do they give you any 
precedent? What reaſon do they offer? I ſuppoſe 
that which was read laſt is no precedent in this caſe; 
for that was an action upon the ſtatute ; or that the 
courts below take upon them a Legiſlature inſtead of 
a Judicature, which muſt be, if there be no rule 
for them to go by. I take the queſtion you have 


read, to conſiſt of two parts; one aſſerting your 


own right, the other is negative, that no other courts 
have any right, but in caſes particularly directed by 
the ſtatute. 

I cannot think this of electors and elected a pri- 
vilege, I take it to be a ſervice both in the electors 
and elected ; and formerly it was reckoned an hard 

| ſervice, 
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ſervice, I know not how they find it now. Tis a 
ſervice, I take it, becauſe all who are electors are 
liable to pay the wages, and I take that to be a bur- 
den: And not only from that, but the very towns 
that were boroughs, and elected, when one paid 
fifteenths, the other paid tenths; ſo that I take 
it to be a ſervice: And if a Franchiſe, ſee the con- 
ſ:quence, it will be in the power of the crown to 
create as many boroughs as they pleaſe. 

Then conſider, this houle is in poſſeſſion of this 


power, as of right, and I do not find the common 


law in poſſeſſion of any ſuch rights Then what do 


they offer to bring it in, but that there would be ſome 


failure of juſtice ? Now I took is, that the Judges 
are jus dicere, and not jus dare: If any thing want a 
proviſion to be made for 1t, it muſt be done by the 
legiſlative power; and if the electors want it, pro- 
viſion muſt be made for them, that they ſhall have 
an action. And thoſe gentlemen, who think that 
neceſſary, may bring in a bill to that purpoſe, and 


take the ſenſe of the legiſlature upon it in a regular 


way. | | | 

The queſtion before you now eis, whether the ex- 
amination, hearing, and determination of all matters 
relating to elections, where ſome ſtatutes have not 
particularly directed otherwiſe, does not . belong to 
this houſe? There was a famous caſe of Goodwin, 
that was conteſted by the crown, nd the crown pre- 
tended to ſend out another writ. And there they 
lay, that as to members of Parliament, their at- 


tendance, &c. they are the ſole Judge: And this 


they lay before King James in the firſt year of his 


reign, and claim it as their ſole right, and the 


King's ſecond writ was determined to be void. 

But a gentleman makes an argument, if one 
ſhould ſtrike another in the houſe, what remedy ? 
Why there is an act made for that caſe in Henry V's 


time, | 
G 4 I think 
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I think now the matter will turn upon this: Say 
they, tis true you can try Elections, and who are 
the electors; but here is one thing remains, that is, 
to give ſatisfaction. Have they any precedents for 
this? I believe the precedents are without ; they 
have a power for what is neceſſary, nothing lets 
than a law can give the other. | 
Gentlemen ſay, there may be a difference in judg- 
ment in courts below, but they are ſubordinate, and 


there lies an appeal: But in this caſe, all courts will 


be co-ordinate with you; and therefore if that be a 


Sir Thomas 
Meres. 


grievance, nay à ſoleciſm in goverment, prevent 
it now. 8 | 

*Tis faid, what will your vote do? That 1s pretty 
odd : If they would have an act of Parliament, your 
vote mult be the ground of it. 

Tou are Judges of the whole, but ſay ſome, you 
cannot give the pecuniary ſatisfaction. Well, ſup— 
poſe ſo, but you can reſtore all to their right. But 
let me fay this, if you would not ſet up a co-ordi. 
nate power with you in matters of elections, and 
which will be too hard for you at laſt, I hope it will 
be a warning to you, to take more care in the judg- 
ing of your elections for the time to come. 

If the judgment belongs to you, and you are pol- 
ſeſſed of it for ſo long a tract of time, that no body 
can offer any thing againſt it ſince H. TV's time; till 
gentlemen ſhew me ſome reaſon, why the common 
law ſhould lay hold of it, I muſt be of opinion, that 
it does belong to you, and no court can take cogni- 
zance of it but you, except where it is otherwiſe pro- 
vided for by ſtatute. 1 

SIR, I ſhall not enter into a diſcourſe, and repeat 
what I remember of former times. I will ſay but 
this, let others anſwer it better if they can. As to 
the words falſo & malitioſe, it ſeems one chief Juſtice 


ſaid, they were words of importance, and muſt be 


proved ; another chief Juſtice ſaid, they were only 
words of courſe, that is, like pepper and _ to 
| a flice 
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Ja ſice of roaſt beef; ſo there is one chief Juſtice, 
e that ſpoke laſt but one, againſt another. 

As to making ſatisfaction, I confeſs, I like very 
well what that gentleman faid on the right hand, if 
| there was any precedent for it, I agree it would do 
very well, that this houſe could give damages, and 
we will make the beſt of it; but moſt of theſe 
things have ſpite in them, and theſe actions are 
brought with ſpite. Now this we can do, we can 
puniſh the officer, and there is revenge in that, and 
that is a ſweet bit, and ſome ſatisfaction. What 
further occurs to me, hath been ſpoken by other 
gentlemen, better than I can do it; and I ſhall not 
repeat, it being ſo late in the night. | 

I PerFECTLY agree with that honourable and e 
learned gentleman that ſpoke laſt but one in this de- E 
bate, in what he laid down as an undoubted maxim Cαπνf er.) 
or ground-work, for the opinion he delivered, that 
the law and cuſtom of Parliament is part of the law 
of the land, and as ſuch ought to be taken notice 
of by all perſons. And I think *tis the exact ſtan- 
dard by which we ought to walk ; and the deduc- 
tion my poor judgment is apt to make from that 
principle, is this, That we ought not out of zeal 
of- W to our own juriſdiction, to go one ſtep farther than 
dy that known law and cuſtom of Parliament will war- 

ill rant us to do. | 
on Now I take it upon this debate, that this law and 
dat cuſtom of Parliament doth not give the ſubject, who 
ni- is injured by his vote being denied him, any ſatiſ- 
ro- © fattion, or recompence for that damage: And am 
the rather confirmed in that opinion, becauſe that 
eat very learned and honourable gentleman, who is 
ut particularly knowing in the laws and precedents of 
to I Parliament, has not pleaſed to repreſent to you 
ice any one precedent, where the ſubject ſo injured hath 
be complained to the Parliament, and had redreſs in 
ily II that particular; but all petitions have baen either from 
to If the candidates, or electors, complaining of an undue 
ICC | return. 
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return. So that it cannot be ſhewed, that it hath 
been the law and cuſtom of Parliament to give that 
remedy, or relief in Parliament, which is the ſub- 
ject matter, or end of the action now in queſtion, 

I go likewiſe along with him, and every gentle- 
man that hath ſpoke in this debate, that by the law 
and cuſtom of Parliament, none but your ſelves can 
determine who are rightly elected, in order to diſ- 
place, or place them here; and incident to that end, 
you have the ſole right of conſidering the right of 
the electors; I ſay ſo far forth, as it is neceſſarily in- 
cident to determine who ſhall, and who ſhall not 
ſit here; and no other court can conſider the right of 
the electors, in order to determine the right of any 
to ſit in this place, further than you by ſome act 
of Parliament have given them leave. But this 
matter having now been diſputed a great while, you 
have had it fully repreſented to you, how they came 

to hold the ſcales in this action in Meſtminſter-Hall, 
not as in a caſe where the right of election, or the 
privileges of this houſe was the ſubject matter of the 
queſtion; the action was brought there only to intitle 
the injured ſubject to damages. And this matter 
ought to be conſidered, as it relates to different ends 
and purpoſes, and upon that it turned in the caſc of 
Saame and Barnardiſton. They who thought that 
action lay, thought courts below might try the 
merits of an election to repair damages, not to de- 
termine who ſhould be admitted to fit in Parlia- 
ment. EL] 
And I will venture to fay, that the judgment of 

the houſe of Lords that confirmed that reverſal, was 
in no wiſe, at that time, ſatisfactory to the Com- 
mons of Hngland. 47 

But the act of Parliament that hath been mention- 
ed, was built upon this, that the reverſal of the 
judgment between Barnardiſtun and Soame was not 
right, and ſo «hat act was procured to ſet up the 
right of the Commons of England, that was thought 

8 . to 
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o be invaded by that reverſal, or judgment, that 
t the action upon the caſe did not lie. | 

; I will go a ſtep farther, that as you have the ſole 
power to try the right of election, and conſider. the 
right of the electors, to the end I mentioned, to 
determine who ſhall be admitted here; ſo I grant it 
hath been the law and cuſtom of Parliaments, (how 
ancient I will not inquire) to puniſh the offenders, 


office on that occaſion, in order to make him an 
example; or as an offender againſt the publick, and 
the conſtitution of Parliament: So far I grant you 
have juſt right to go, and no body ought to inter- 
fere with you. | 
Is But now we are carrying the matter yet further : 
5 MW The queſtion now is not, whether we have the ſole 
1e night to puniſh the Officer as a publick offender; 
, this action is not brought to that end, nor is there a 
ne word in the declaration who was, or who was not 
ne duly elected, or that the conſtitution or privilege of 
tle Wh Parliament was violated, But the plaintiff only 
er gays he had a right to vote, and that he was inju- 
ds WW riouſly denied it (whether the right or wrong mem- 
of ber was returned, he meddles not with it) and he 
zat WW ſubmits it to the court and to the law, whether he 
he FW ought-not to have damages for that wrong? And 
de- the queſtion now is, whether that demand of da- 
la- mages was not well founded? Or whether there is 
any thing in this, contrary to the law and conſtitution 
of Wot Parliament? Law depending on cuſtom, certain- 
vas y conſiſts not in, and is not to be made out by one 
m- I act, but by often reiterated acts: And that muſt be 
very far from the law and cuſtom of Parliament, 


on- which is ſo far from being a frequent repetition of 


the acts, or precedents, that in this caſe, there is not 


not I one inſtance, where an elector hath brought his pe- 


the tition, without regard to the return made, and de- 
ght fired his particular right to vote might be mw 
co | 7 and 


particularly the Officer and Magiſtrate preſiding at 
the election, for doing any wrong, or injury in his 
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and aſſerted, he having been obſtructed and injured 


in giving his vote: Nor was ever ſuch elector re. 
paired in damages here, nor ever had his particular 
right to vote reſolved, or aſſerted by any judgment, 
or declaration of this houſe. 

The learned and honourable perſon, upon whoſe 
reaſoning I am humbly offering my thoughts, with 
great deference, was pleaſed to inſtance in the cafe 
of five perſons, in the town of Aſbury, who exhibit- 
ed a petition, and complained of an injury done 
them at an election for that town, at which their 
votes were refuſed. And if they complained of no- 
thing further, and did not conclude to the right of 
the return, and complain, that they were unduly 
repreſented, I admit it had been fo far an inſtance 
to his purpoſe. - But if they had ſo complained only 
of the injury done the petitioners in denying their 
votes; yet he is pleaſed to tell you, this petition was 
withdrawn, and by the conſent of the perſons who 
preſented it, and ſo came to nothing. I ſuppoſe 
this is the ſingle precedent to prove the law and 
cuſtom of Parliament, becauſe there is no other in- 
ſtance given. It does not appear upon what ground 
or reaſons it was withdrawn; and I having no par- 
ticular memory of that paſſage, you will pardon 
me, if I am miſtaken in my conjecture. I believe 
no man, that ſeeks a Kats would deſiſt, if he 
expected to ſucceed ; ſo I take the moſt probable 
reaſon (till another appear) to be, that they were 
hopeleſs of doing any good with it: And one pe 
tition not proſecuted, will hardly ſhew, that Par- 
liaments uſe to give redreſs in ſuch caſes. Now if 
that precedent had been ſucceſsful, if the petition 
had been referred to a Committee, if damages had 


been given upon the complaint, and a declarative 


vote had paſſed to aſſert the petitioners right, (but 


I did not obſerve there were any ſuch proceedings,) 


then, indeed, I muſt admit, that it was one pre- 
cedent in point, and a very material one; and it 
| would 
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would have proved, that we had once held plea of 


this matter, and by conſequence, if we had often 
done ſo, that no body elſe had to do with it. But 


if that precedent be defective, and none can ſhew, 
that ever any petition was exhibited by any elector, 


for a perſonal injury done him in rejecting his vote, 
tho? the perſon he would have voted for was return- 
ed, this action may lie for ſuch an injury done to an 
elector, without interfering with any law, or uſage 
of Parliament, that hath yet been made evident; 
and that brings me to another matter of that honour- 


| able perſon's diſcourſe, and I acknowledge he enter- 


ed into 1t with a great deal of candour and fairneſs. 
He was pleaſed to ſay, he thought it was admit- 
ted in this debate, that the like action is not to be 
found in all the reports, or books of law. I would 
allow his objection its due weight, and admit what 
I take his meaning to be, that this action, in the 
particular ſpecies of it, may be new, tho? it's old in 
its genus, or the principal materials on which it is 


built; and I take it, if by the general rule, or rea- 
ſon of law for ſuch an action, it be warranted, this 


action (as a thouſand other actions on the caſe may) 
will lie, tho? in all the parts *tis not to be exactly 
paralleled ; for it is the very nature of, and implied 
in the name of an action upon the caſe, that every 
man may maintain it on his particular caſe, provided it 
carry in it the general reaſon, or ingredients requi- 
red by law to ſupport ſuch an action, tho*, in many 
circumſtances, it may be perfectly new. I ſee that 
honourable perſon underſtands clearly the neceſſa- 


ry incidents of that action; that is, there are to 


be Damnum & Injuria, which I take to mean a 


damage to the ſubject, not ariſing from a lawful, 


but, which is the conſequence, of an unlawful act. 
Now, fays he, firſt here is no damage, becauſe an- 


ciently the attendance was thought a ſervice and a 


burden, and the right of electing was a ſervice too, 
and in being deprived of a ſervice, there can be no 
| | damage; 
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damage; and therefore one of the main ingredients 


of an action of the caſe is wanting. This is clear 
reaſoning, and either to be anſwered or ſubmitted 
ro. | 
It is ſaid, the right of electing was a ſervice, how 
true, I doubt upon the reaſon of the thing: A fer- 
vice was often a part of the tenure, by which a man 
held his land 'till it came up to the crown; and the 
ſervice was originally created by grant and reſerva- 
tion. Now, can any one imagine, that where one 
holds a ſmall freehold, any fuch tenure was created 


between him and his immediate Lord, originally by 


reſervation, as that he ſhould vote to ſend members 
to Parliament? . 
But if it might be conſider'd as a ſervice fo created, 
it will not do the buſineſs of the argument, unleſs you 
conſider it alſo as a ſervice of burden, without ad- 
vantage or privilege ; for if it be a privilege too, 
(tho? in its creation it might be a ſervice) then the 
depriving a man of it is an injury. Now no body 
can think but that the right to elect a Parliament- 
man, which is a diſtinguiſhing character from the 
vulgar, and hath its weight in the Legiſlature, is a 
rivilege; and therefore to be deprived of it, is to 
deprived not only of a ſervice and burden, but 
of a very valuable privilege; and I believe any 
Engliſhman would think we dealt hardly by him, to 
deprive him of it, tho? we ſhould tell. him, at the 
fame time, we deprived him only of a ſervice and 
burden, and not of a valuable privilege. 
There is another thing occurs on this head: We 
have been fo far from thinking the being elected, a 
fervice or burden only, that in the nature of a repeal 


of thoſe judgments of Soame and Barnardiſton, by a 


poſitive law, we have given the elected double 


damages if he be deprived of that ſervice. There: 


fore by our own notion, and in our caſe, *tis a pri. 
vilege that ought to be recompenced even with 
double damages, that is to ſay, when it concerns our 
| 1 ſelves, 


| A. 1703-4- 


DEBATES. 


ſelves. And ſhall we declare it a mere ſervice in the 
caſe of our electors, not to be recompenced even by 
ſingle damages, and that after the undoubted me- 
thods of the common law have adjudged it their 
due; for I do not find any body doubts, whether 
this man has proceeded in the legal method through- 
out, even in the laſt reſort. The Lords have not 


judged the fact, they are bound as to the fact by the 


verdict, and they are unqueſtionably the Judges of 
the law on a writ of error. And therefore, as to 
what has been faid, that any fact of an election 


| might come to be determined before the Lords, it is 


a great miſtake, for they judge purely of the law on 
writs of error, as every one knows, that knows any 
thing of our conſtitution. Give me leave to ſay, 


| we, upon this occaſion, judge of this matter only 


as a matter of law, which may affect our privileges, 
and tho? we have authority to conſider what is law, 
as it relates to, or may intrench upon our privileges, 
no body that fits here can think that there lies an 
appeal in this place, or a ſecond conſideration of this 
matter after the Lords judgment, as *tis a point of 
law only, and as it regards the right of the ſubject. 
So that an objection in point of law here, to the 
judgment of the Lords, will not hold otherwiſe 


| than as it relates to our own privileges; for no body 


will ſay, that we are the dernier reſort in any other 
reſpect. And tho? that is the only point that brings 
it properly under our conſideration ; yet I fear we 
are taking from the ſubject, in. effect, what the law 
hath adjudged his right, and reverſing a legal judg- 
ment given in the ſubjects favour. There are other 
arguments flung in, to make up the weight only, as 


that which compares the preſent to the caſe of a Dove- 


houſe ; in which caſe, in regard of the multitude of 
actions that would follow, an action will not he for 


| every one that is injured by the erecting of it. It 


is true, where a multitude are injured by one and 
. | | the 
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the ſame fact, it ſhall not be puniſhed by a multi- ter 
tude of actions; but the publick is to take care of as 


it, becauſe the injury is of a publick nature. But Þ rec 
by the ſame ſtandard and known laws of England, in 


if one man is ſo raſh as to commit a multitude of Þ tha 
injuries, which ſeverally affect ſeveral perſons, it was tit 
never ſaid, that he became unpuniſhable by the mul- W por 
titude of his offences, but every one injured has his by 


action againſt him. I have heard it ſaid, defendit cou 
numerus, but that is ſpoken as to the number of of: ſub 
fenders, not the number of offences committed by 8 
the ſame man. And theſe injuries which conſiſt in tria 
denying the ſubject to vote, when of right he ought, W the 
will not be multiplied (as is objected) by letting the ¶ but 
ſubject know, that as they may come into Parl. jurt 
ment to puniſh the officer, as a publick offender a- ¶ der 
gainſt the conſtitution 3 ſo the particular perſon in. trial 


jured, by being denicd his vote, may allo have an plac 


action for the private and particular injury done to Anc 
him only. nate 

I would mention one thing more : They who fact 
have ſpoke for the other opinion, ſeem to take it for ¶ to a 
granted, (which I do not take to be a true way of tion 
reaſoning) that becauſe in determining who have F 
right to ſit here, we do incidently, and only can, varic 
in order to that end, determine who have a right u Thi 


vote, therefore no other Judicature can try the ſameſ we 


matter or right to woes tho? it be to different end a fa. 


and purpoſes. varie 


Now if you will 1 the different juriſdiftion houſ 
in the conſtitution of this kingdom, there is nothing 
more common, and many inſtances may be give | 
of it. There are variety of juriſdictions that try thi 
fame fact, and yet each hath a ſole and ſeparate juri 
diction in that matter, to different ends; and thek 
Juriſdictions are not in that reſpect ſubordinate to on no d 
another: Take the ſpiritual and temporal; the ip 
ritual is not ſubordinate, but only reſtrainable by t 
temporalMtion | 
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temporal, where they intrench upon the temporal ; 


as in the common inſtance of matrimony, which di. 


rectly and abſtracted from other purpoſes, is triable 


in the ſpiritual court, and no where elſe: But yet if 


that comes to be a queſtion of fact in relation to a 
title at law, or to make out a deſcent, why, the tem- 
poral courts every day try it, tho* per /2, and taken 
by itſelf, it belongs to the juriſdiction of the ſpiritual 
court; and yet theſe courts are not in that bs 155 
ſubordinate one to another. 

So in the caſe touched upon, of a battery, tis not 
triable in the Common: pleas, as tis an offence againſt 
the publick peace, by indictment, in order to a fine, 
but triable in thoſe courts only that have a criminal 
| juriſdiction 3 but as 'tis a private injury, and in or- 
der to recompence the injured in damages, that is 
triable in the court of Common: pleas, and other 
places, which have cognizance of civil actions only: 
And this is not in reſpect that one court is ſubordi- 
nate to the other, but one holds plea of the ſame 
fact, in order to one end; and the other, in order 
to another end; and there is no claſhing of juriſdic- 
tions in ſuch caſes. 

For what hath been objects d, that this may create 
| variety of judgments concerning the ſame right: 
This does not weigh it ſeems in our own caſcs, for 
we may bring our actions for double damages, for 
a falſe return, and yet that may produce the ſame 
variety of judgments. So was the opinion of the 
houſe in the caſe behind me cited; and the law is 
plain, that tho? the laſt determination of this houſe, 
where there hath been any ſhall determine the 
right of election, and there the Judges and Jury 
ſhall be bound by. the laſt determination, and to act 
Iby the ſame rule; yet in towns where there has been 
no diſpute of the Tight ſettled here one way or other, 
the candidate may notwithſtanding bring his action, 
and he, or -the people of the place, may alſo peti- 
lon the houſe of Commons. And then there is the 
Yor. IY. HH ſame 
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ſame objection, for there may be variety of Judg- 
ments touching the right of election, one in the 
houſe of Commons, and another in the courts below, 
And upon the trial, in order to obtain damages, a 
Jury, in ſuch caſes, where the right had never been 
ſettled in Parliament before the election in queſtion, 
are not directed by the judgment of your houſe on 
the ſame diſputed election, nor is any Jury bound 
to follow ſuch judgment, and if you will go upon a 
ſuppoſition that a Judge and Jury, may go con- 
trary to law and right, or the determinations of the 
houſe in the caſe before you, *tis an objection which 
you have overlooked in your own cafes; and there- 
fore why ſhould it be an objection to hinder the per- 
ſon whom you repreſent, of his remedy for the 
injury done him. 

Upon the whole, I am for fo much of your queſ 
tion as ſerves only to declare, that you have the ſole 
power of determining the right of all elections, and 
even the electors right to vote, to the end to try 
who 1s your member, or to puntſh the officer, as an 
offender againſt the conſtitution : So far is agreeable 
to the conſtant law and practice of Parliament. 
But for that part of the queſtion, which relates to the 
reſtraining the electors from bringing their actions 
for the perſonal, or private damage done to them, 
J think it is not agreeable to the law, or conſtitu- 
tion of Parliament. 


Sir Humpbry MR. Freeman, we are much obliged to the 
Mackworth, 


gentlemen that have argued on both ſides, who have 
brought the matter of this debate into a narrow 
compaſs : The queſtion is, whether an elector be in. 
* titled to an action at common law againſt the officer. 
for recovery of damages, in caſeehis vote which he 
offered, be not taken down in writing, and enter- 
« ed on the poll ? or, whether the houſe of Commons 
© have the ſole privilege of examining and determin- 
4 * ing the right, or qualification of every elector to 
give his _ and to judge of the behaviour of eve- 
I 
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ry Sheriff, and other officer, in taking the poll 
* on the election of members to ſerve in Parlia- 
* ment. 

I am of opinion, with great ſubmiſſion to bet- 
ter judgments, that the houſe of Commons have 
2 ſole right of judicature in theſe caſes, and that 
the elector is not intitled to an action at com- 
mon law. I ſhall endeavour to ſupport this opi- 
nion, by anſwering the arguments that have been 
made uſe of to prove the contrary: And firſt, I 
crave leave to obſerve, that the gentlemen who have 
argued on the other ſide have not taken notice of a 
diſtinction, which ſeems to be very material in 
this caſe, and that 1s, between an actual force, or 
violence done by the officer, and a bare omiſſion 


in point of duty. It is agreed, that in caſe the 
officer does by force, or violence, obſtruct, or 


hinder an elector from offering, or pronouncing 


| his vote at an election for which of the candi- 
| dates he pleaſes, the elector will be intitled to an 
action at common law for recovery of damages, 
| for that is perſonal wrong, and does not concern 
| the right or qualification of an eleCtor to vote in 
elections: But in caſe the officer does permit the 
| eletor quietly to offer, or pronounce his vote, (as 
| he did in the caſe of Afby, who pronounced his 
vote for Sir Thomas Lee, and Symon Mayne, Eſq;) 
| but does not think fit to enter his vote upon the 


poll, the elector in this caſe is not intitled to an ac- 
tion at common law for recovery of damages, be- 
cauſe he has neither ſuffered any force or violence, 
nor is by ſuch omiſſion deprived of his vote: For 
a vote being once pronounced, the law takes it for 
the benefit of the publick, tho' the officer be want- 
ing in his duty; and none have power to deter- 
mine, whether the eleftor had a legal vote, and 


whether the officer had ſufficient reaſon to refuſe 


to enter the ſaid vote in the poll, but the houſe of 
Commons, If any other perſons ſhould have autho- 
2 © 
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rity in this caſe, they will be able to deſtroy the 
freedom of elections, and the conſtitution of Parlia- 


ment. 


It is inſiſted by ſome gentlemen, that the electors 
have no proper remedy, in this caſe, in the houſe of 
Commons, and therefore they muſt have their reme. 
dy at common law: But with great deference to 
their judgments, the electors have a proper remedy 
in this houſe in every reſpect ; for here their votes 
will be allowed, the legal repreſentatives reſtored, 
and the officer will be puniſhed for any wiltul default 
in the execution of his office, This is a remedy 
that anſwers the end for which every elector is inti- 


tled to give his vote, which is not for a private ad- 


vantage to himſelf, but for the general advantage of 
the whole kingdom. But the action at law 1s no 
proper remedy in any reſpect ; for ſince a vote that 
is offered and refuſed, is as good, by the law of 
Parliament, as a vote that is offered and received, 
and is fo adjudged on the trial of every election 
in the houſe of Commons, or elſe they could not 
fill their houſe with legal repreſentatives ; it 1s not 
proper or reaſonable, that an officer ſhould pay dama- 
ges to an elector that has not ſuffered any, nor that 


| a publick offence ſhould be puniſhed by a private 


ſatisfaction; which is not likely to prevent the evil, 


' preſerve the vote, and reſtore the repreſentative ; 


nor is the ſame conſiſtent with the conſtitution, or 
the publick ſafety. 

The qualification of electors, and the behaviour 
of officers in all elections, are matters of Parlia- 
ment; and ſuch matters are not cognizable elſewhere, 
as hath been often declared by all the Judges of Eug 
land : A Parliamentary caſe requires a Parliamentary 
remedy. And ſince votes have been refuſed in all 
elections; if electors, in this caſe, had been inti- 
tled to an action at law, it muſt be preſumed, that 
ſome time or other, ſuch an action would have been 


brought, which yet was never once attempted in any 


former 
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former reign; and all thoſe acts of Parliament that 
were made to give damages in caſes relating to elec- 
tions, do demonſtrate that no ſuch damages could 


be recovered at common law; for if they could. 


there had been no occaſion for making any of thoſe 


It is inſiſted, that every right muſt have a remedy, 
but then the ſubject muſt be firſt deprived of that 
right, which in this caſe he was not; and even when 
he is, he muſt have his remedy in a proper manner, 


| and in a proper court. There are ſeveral ſorts of 


rights and ſeveral ſorts of laws in England, and there 
are ſeveral courts of juſtice, for the adminiſtration 


of thoſe laws: A man that has a right to a legacy, 


cannot bring an action at common law, but he has a 
proper remedy in the ſpiritual court. The like may 


be obſerved of caſes that belong to the courts of 


Chancery, Admiralty, Stannery*s, and of the Foreit 
laws. The ſubject cannot bring actions at common 
law, in caſes that belong to the juriſdiction of other 


courts, And when my Lord Chief Juſtice Cote enu- 


merates the ſeveral laws in this kingdom, he gives 


the precedence to the law and cuſtom of Parliament, 


which, he tells us, is ſuperior to the common law 
in Weſtminſter-hall. And as every court at law has 


it's cuſtoms and privileges peculiar to it ſelf, and is 


ſole judge of them, ſo alſo the high court of Parlia- 
ment, furs propriis legibus & conſuetudinibus ſubfiſtit, 
hath its own power, laws and cuſtoms, and is ſole 
Judge thereof. And if an action at common law 
will not lie for a legacy, where the ſpiritual court 


has a juriſdiction, though the temporal courts have, 


in many reſpects, a ſuperior authority, ſuch an ac- 


tion will much leſs lie in a caſe concerning the Par- 


lament, which is the higheſt court of the kingdom, 
and who are ſole judges in all caſes relating to them- 


ſelves. ' But ſome carry this further, and ſay, that 
every right muſt have a remedy with damages. This 
may be true in moſt caſes, where a man is deprived 
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of rights of property and poſſeſſion; but there are 


many inſtances to be given, where a right of fran- 
chiſe or privilege is not intituled to any damage; as 
a perſon elected mayor of a Corporation, if the 

roper officer refuſes to ſwear him, has no action at 
Ai for damages, but his remedy is by Mandamus 
out of the Queens-Bench : There is a remedy by 
quare impedit, but not to recover damages. In a writ 
of right, you ſhall recover the land but no damages: 
So in this caſe, the proper remedy is to have the 
vote allowed, which can only be done by the houſe 
of Commons. Some gentlemen have found out a new 
diſtinction, which I never heard before, that the 
houſe of Commons have the ſole privilege to judge 
of the rights of electors, and of the behaviour of 
officers, to one intent, but not to another; that is, 
in order to determine who are the legal repreſenta- 
tives, but not to give damages to the party injured, 
But, with great ſubmiſſion, there is no weight at all 
in this diſtinction: For, as it is plain, that the elec- 
tor 1s not, in this caſe, deprived of his vote, and 


therefore ſuffers no damage; ſo it is alſo evident, 


that the judgment of the houſe of Commons, in 
matters properly cognizable before them, cannot be 
contradicted by any other judicature; and therefore, 
their judgment of the qualification of the elector, 
and of the behaviour of the officer, muſt be con- 
cluſive to all intents and purpoſes whatſoever, It is 
contrary to the reaſon of all laws, that the behaviour 
of an officer ſhould be ſubject to the determination 
of two independent juriſdictions ; or that he ſhould 
be innocent by the judgment of a ſuperior court, and 
guilty by the judgment of an inferior; or that he 
ſhould be twice puniſhed for the ſame offence. No 
man can ſerve two maſters: The officer at this rate, 
will be every way enſnared, and made liable to pu- 
niſhment, whether he does his duty or not; if he 
* illegal votes on the poll, he will forfeit 500 /. 
by the ſtatute, for a falſe return; if he refuſes * 

E 


\ F e * 


CT * * * 


PR 


ww 


A. 1703-4. DEBATES. 


he may be ruined by a multitude of actions; for if 
one may bring an action, there may five hundred, fince 
every man at this rate, may offer a vote, and bring 


an action for not entering it upon the poll. How is 
this conſiſtent with the freedom of elections, in which 


there ought to be no terror, neither on the electors, 
nor on the officers? But as the electors ſhould be 
free to offer their votes, ſo the officers ſhould be 
free to judge whether they ought to be entered on 
the poll, or not; and they ought not to be account- 
able to any, but the houſe of Commons, whoſe ſer- 
vants they are, in all matters relating to elections, 
and who are entruſted with the determination of all 
matters and caſes relating thereto ; and they may 
as well puniſh them for taking illegal votes on the 
poll, as for not taking thoſe that are legal. In nei- 
ther of which caſes have the Judges of the common 
law any juriſdiction, tho' there is the ſame reaſon 
in both, to take care that every the meaneſt ſubject 
may have relief for any injury done him; but we 
are not to take more care of the meaneſt ſubject 
than of the whole houſe of Commons. The greateſt 
ſubject in England ought to have no relief but what 
is conſiſtent with the law of Parliament, and the 
ſafety of the conſtitution, If an action lies, and 
upon a judgment on that action, a writ of error lies 


in the houſe of Peers, the Lords will be the ſole judges 


at laſt, who have votes to chuſe a houſe of Com- 
mons; which is directly contrary to the fundamen- 
tal maxim of the law and cuſtom of Parliament, 
that the two houſes are mutual checks to each other, 
and ſole judges of their own privileges. 

This 1s an excellent conſtitution, and admirably 
well contrived for the common fafety : But how can 
this conſtitution be preſerved, if the Lords can pu- 
niſh our officers, and govern our elections? This 
will be the way to deſtroy all checks, and to 
make the houſe of Commons dependent on the 
Lords; and then I cannot fee upon what founda- 
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tion you can be ſaid to fit here to do any ſervice 


for your country. | 
Others inſiſt, that this is a right that is incident 
to the freehold and freedom of electors ; therefore, 
as their freeholds are cognizable at common law, ſo 
is every incident belonging to it. This argument 
is plaulible at firſt ſight, but, in reality there is no- 
thing in it: For tho? the Commons of England have 
ſubmitted their private differences to arbitrators, or 
Judges, indifferently choſen and appointed by the 
Prince the common parent of the people; yet they 
have never ſubmitted their fundamental rights and 
privileges, which they hold in their publick and 


political capacities, as a free branch of the high court 


of Parliament, to any but their own repreſentatives, 
who are choſen and appointed by themſelves. This 
is not a caſe, properly ſpeaking, between party 
and party, but betweeen the Lords and Commons; 
becauſe the determination of this caſe brings the 
whole right in queſtion, who have a privilege to 
judge of the qualification of electors, to give their 
votes in election of members to ſerve in Parlia- 
ment, whether the Lords or the Commons? It is not 
now the queſtion who hath the beſt right to a free- 
hold, or freedom, or to any thing that is incident 
to it? But whether the Commons of England ſhall 
have any frecholds, or freedoms at all? Or, which 
is the ſame thing in effect, whether they ſhould have 
any ſecurity for thoſe rights or not? For if the 
Lords are Judges of your privileges, you can hold 
no right but during their pleaſure. | 
The Lords ſcem to contend for the right of the 


ſubject, but I wiſh it be not for a power to enable 


themſelves to judge and determine, as they think fit, 
of all our rights and liberties ; for this is the neceſ- 
fary conſequence of allowing an elector to have a 
remedy, in any other place but within theſe walls. 
This is my humble opinion; and if I am mil- 
taken, other Gentlemen will ſet me right. . This is 
certainly 
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certainly a matter of the higheſt importance to the 
welfare of the ſubject, and I doubt not but they 
will very well conſider it before they give way to 
the eſtabliſhing a precedent, that tends to deſtroy 
the privileges of this houſe, or the liberties of their 
country. | 

A great tenderneſs is expreſſed for this poor man, 
whoſe vote has been refuſed : But whether he had 
a right to give his vote 1s very much queſtioned, 
and never yet determined by this houſe, who has the 
proper judicature thereof, But admitting he had a 
vote, whether ought to be preferred, a private intereſt 
or the publick fafety ? Whether will be moſt for the 


| honour of this houſe, and the intereſt of our electors, 


the care of a private perſon by a new invented action, 


| neither warranted by reaſon, precedent, or any eſta- 


bliſhed law; or the care of the Parliament, and the 


| conſtitution on which depend the rights and liber- 
ties of all the Commons of England. . 


Sir, I beg pardon for taking up ſo much of your 
time, but I muſt confeſs, it ſeems to me, that our 
All depends upon a right determination of this mat- 
ter; for I cannot ſee any other reaſon why this new 


| device is ſupported by the Lords, but only to ren- 


der you precarious and uſeleſs. 


Mr. Freeman, I ſhall not trouble you very long at this g. Gilbert 
time of day: I think the point in debate has been truly** 


ſtated by the Gentlemen who inſiſted on this queſ- 
tion, Whether an action will lie for an elector, for 
having been refuſed his vote at the election of a 
* member to ſerve in Parliament ? A learned Gentle- 
man would have the queſtion to be, not whether an 
* action will lie; but, whether this houſe has the ſole 
right of determining that matter, and of giving re- 
* medy in it.“ I confeſs I think it is more properly 
ſtated the other way : But the thing is ſcarce worth 


a diſpute, ſince which way ſoever you turn the ta- 


bles, it comes to the ſame point, and one of the 
queſtions will in conſequence be reſolved by the re- 
ſolution 
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folution of the other : For if that queſtion be put 


which is propoſed by the Gentleman, and carried in 
he affirmative, that this houſe has the ſole right of 
—— this, and all other matters whatſoever 
that concern the right of election; then it muſt 
follow that whoever is wronged in any ſuch reſpect, 
cannot be redreſſed by action, ſince the right of de. 
termining in caſes of this nature, is not in the courts 
below, but ſolely in this houſe. 
1 ſhall not offer you any arguments to prove this 
ſole right, many having been urged by others: But 
I will conſider ſome things (without taking up much 
of your time,) that have been offered as objections 


to it. 


Some Gentlemen have made a diſtinction in this 
caſe, between the right of electors, and of the elect. 
ed: And they will have it, that the courts below 
may decide the firſt, but not the laſt: Whereas, in 
my poor opinion, the deciſion of the electors right 
muſt neceſſarily, in many caſes, decide who has a right 
to be elected. For ſuppoſe a common caſe, that 
one of the candidates inſiſts upon an election by a 


ſelect number, and the other upon a popular elec- 


tion: If in this caſe one of the populace be refuſed 
his vote, upon a pretence that he is not of the {clect 
number, whereupon he brings his action againſt the 
officer; will not the event of that trial determine 
(in conſequence) the right of the candidates? Surely 
it muſt ; ſince if it go for the plaintiff, he for whom 
the plaintiff offered to vote, and who had the po- 
pular intereſt, will appear to have had the right of 
election; and ſo will the other candidate, if it go 
for the defendant. Several other caſes to the ſame 
purpoſe might be put: So that if an action of this 


nature ſhould lie, jit muſt (as I apprehend) unavoid- 
ably follow, that Meſiminſter-Hall by original ac: 


tion, and by writ of error the houſe of Lords, will 
have power to determine, (at leaſt conſequentially,) 
who has right to fit in this houſe, and who not. 

8 | | And 
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And how conſiſtent ſuch a determination will be 


| with your undeniable right, (acknowledged on all 


fides) of determining the elections of your members, 
excluſive of all other juriſdictions, I leave to Gen- 
tlemen to conſider. 

A learned perſon was pleaſed to object, that right 


is founded upon uſage; and if this houſe had the 
| fole right of judging in a caſe of this nature, where 
| a ſingle elector is wronged, doubtleſs there would 
be ſome precedent of relief given to ſuch an injur- 
ed perſon, 
| ſuch precedent, and therefore it muſt 
this houſe has not the ſole right of relieving in that 
| caſe, I think I may ſafely deny his firſt propoſi- 
| tion, as he applies it to the rights of this houſe, 
which (generally ſpeaking) are not founded upon 
| uſage. Sir, the rights of Parliament are chiefly 
tounded upon the nature and conſtitution of Parlia- 
ments. 
evidence of thoſe rights; but the foundation of 


But (ſays the Gentleman) there is no 
ollow, that 


Uſage is indeed a corroboration, and an 


them, is our being a part of the legiſlature, where- 


| by we neceſſarily become inveſted with ſuch rights 
| and privileges, as enable us to act, and to diſcharge 
| our duty in that great capacity: So that it is not fo 
much what has been uſed, as what is neceſſary to 


the ſupport of our conſtitution, that mult be the rule 
and meaſure in determining the rights of the houſe 
of Commons. 

But neither has uſage been wanting in this caſe : 
For whereas the Gentleman aſſerts, that there is no 
precedent where this houſe has given relief to a 
wronged elector, (with ſubmiſſion, ) ſeveral ſuch pre- 
cedents appear upon your books, particularly in the 
caſe of Banbury, where four or five of the inhabi- 
tants complained, and the houſe gave a remedy. 
And I cannot ſee why, if it has been given to four, 
it may not be given to one; nay, I ſhould think 
if more than one have been relieved, a n one 
ſhould be relievable, - 
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But it ſeems to me, that the argument drawn 
from uſage, goes much further than the learned 
Gentleman intended it. ſhould, for if all right be 
founded upon uſage, all right of action muſt be ſo 
founded; and then what becomes of this action 


which the Gentleman has laboured to ſupport ? If 


uſage be nothing elſe but the repetition of the like 
acts, then this action (according to the Gentleman 


rule, that uſage is the foundation of right,) cannot 
be rightful, unleſs there hath been a repetition of the 
like actiog, 


Nor can it be faid, that this is the firſt time 
any ſuch cauſe of action has ariſen, and that there. 


fore it could not have been brought before ; for 


there has ſcarce been a Parliament called in any 
reign, but ſome or other has, without doubt, been 
wrongfully refuſed his vote : So that the cauſe hav. 
ing been frequent, it muſt have had the like effect 
ever now, in caſe ſuch a wrong could have been re- 


dreſſed by bringing ſuch an action. 


But no Gentleman has pretended to ſay, chat any 
action of this nature was ever brought before; and 


therefore we may infer from the learned Gentleman's 
own poſition, as likewiſe from the authority of Lt- 


tleton's text, that ſince none has been brought, none 
can be brought. And this has been the conſtant 


opinion of the courts in Weſtminſter-ball, the Judges] 


having, upon every occaſion, where the rights of 
Parliament have fallen under their conſideration, in 
all times declared, that nothing of that kind 1s 
within their juriſdiction z Nor can they judge of any 
ſuch matter, farther than as they are impowered by 
particular ſtatutes. | 


And this was the reaſon why the Judgment in 


Barnardiſton's caſe, given in the Queen's- Bench, was 


reverſed in the Exchequer Chamber, becauſe it was 
a thing purely of parliamentary cognizance; the 
houſe of Commons having the ſole power of 
determining all matters relating to elections and re- 

turns, 
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turns, except in ſtatute caſes. Nay, the court of 


| King*s-Bench had declared, they would not have 


proceeded in that action of Barnardiſton, had it not 


been grounded upon a precedent judgment given in 
the houſe of Commons. But the Judges in the 
| Exchequer Chamber thought, that even the deter- 
| mination of the houſe was not a ſufficient authority 
to the courts below, to hold plea in an action re- 
| lating to the rights of Parliament, tho? the action 
| was grounded upon that determination; and there- 


fore they reverſed the judgment given in that ac- 


| tion, and (which is a, mighty ſtrong circumſtance in 
that caſe) that reverſal was afterwards affirmed in 


the houſe of Lords. So that it is plain, even the 
Lords themſelves were, at that time, of the ſame 


| opinion of the Judges, that nothing which concern- 
| ed elections was cognizable in Meſtminſter-Hall: For 


otherwiſe they could not have affirmed the judg- 


ment given in the Exchequer Chamber, which was 


grounded intirely upon the maxim. 
'This appears farther, by what their Lordſhips 
did in the caſe of Hollis and Elliot, againſt whom 


judgment had been given in the King*s-Bench, for 


what they had ſaid and done in this houſe. In the 


| year 1667, the houſe of Commons voted, that the 


judgment given in the King*s-Bench againſt thoſe 
perſons, was illegal, as being againſt the privilege of 
parliament, And this vote was (as I remember) de- 
livered to the Lords at a conference, with a deſire 
of their concurrence to it: Accordingly, the Lords 
lent a meſſage, that they did concur. Nay, they 
were ſo zealous, as to deſire the Lord Hollis to 
bring a writ of error upon that judgment, -which 
was done, and the judgment was reverſed. ' From 
whence it mult be inferred, that their Lord ſhips were 
then of opinion, that whatever judgment is againſt 
the privilege of Parliament (that is, of either houſe 
of Parliament, ) is an illegal judgment. | 

| | Nov 


110 


PARLIAMENTARY A. 1703-4. 
Now to lay theſe two opinions of the Lords to- 
gether: If the houſe of Commons has the ſole pri. 
vilege of judging all matters relating to elections, 
(upon which ground their Lordſhips affirmed the 
reverſal of the judgment in Barnardiſton's caſe) and 
if every judgment given againſt the privilege of Par. 
liament be illegal (as their Lordſhips both refolved, 
and judged in the caſe of Hollis and Elliot,) how 
comes it to paſs, that the Lords have lately thought 
fit to reverſe the judgment given in this caſe of Aſhby 
and Yhite, which was grounded upon that very opi- 
nion, eſtabliſhed by their Lordſhips in the caſe of 
Barnardiſton, that all matters concerning elections 
are determinable only in the houſe of Commons? 
And conſequently, how can we avoid faying, (pur. 
ſuant to the other opinion, and to the judgment 
they gave in the caſe of Hollis) that their Lordſhips 
judgment of reverſal given upon the writ of error in 
Ajſhby*s caſe, being againſt what themſelves have 
owned to be the privilege of the houſe of Commons, 
is an erroneous, (not to ſay an illegal) judgment? 

I confeſs I cannot much wonder at its being ſo, 
when I conſider, that the ſteps their Lordſhips made 
in proceeding to this judgment of reverſal, were ſo 
very haſty, as not to afford them ſufficient time to 
weigh and to deliberate upon a matter of ſuch im- 
portance. This cauſe had depended near a twelve- 
month in the Kng*s-Bench, it had been argued ſe- 
veral times at the bar, and at length Seriatim by the 
Juſtices, three of whom, upon the reaſon of former 
reſolutions, gave judgment againſt the plaintiff, that 


the action does not lie: And yet no ſooner was this 


writ of error brought, but the errors are immediate- 
ly argued ; and upon the firſt argument, the op!- 
nion of the Judges are required ; and notwithſtand- 
ing they deſired time but till the next day to con- 
ſider of the caſe, the Lords (as I am very well affur- 
ed) would not allow them an hour ; but obliged them 
to deliver their preſent thoughts, which tho? _— 
h 0 


judgment was reverſed. _ | 
And now I defire Gentlemen to judge, whether, 
in this inſtance the Lords have ſhewn that regard 
| cither to the privileges, or to the dignity. of this 


— 
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of them expreſſed very doubtfully, and ſeveral others 
were for affirming the judgment; yet their Lord- 


| ſhips were ſo very clear, and ſo determinate in the 


point, that, without any farther conſideration, the 


houſe, which their anceſtors, and- themſelves, had 


formerly expreſſed upon the occaſions before men- 
| tioned. 5 
I will take notice but of one thing more, which 


fell from a learned Gentleman, who inſiſted, that 


the election to Parliament is not a ſervice, but a 


privilege, becauſe double damages are given by the 


late act concerning returns. 1 have caſt my eye 
upon that act, and I think, if the preamble be read, 


it will appear, that Gentleman was ſomewhat un- 


fortunate in appealing to it; for the preamble calls 
the election to Parliament, a ſervice, in expreſs 
terms, and certainly with good reaſon, if the houſe 


will give me leave I will read it. 
* Whereas falſe and double returns, of members to 


ſerve in Parliament, are an abuſe of truſt in a matter 


* of the greateſt conſequence to the kingdom, and not 
* only an injury to the perſons duly choſen, by 
* keeping them from their ſervice in the houſe of 
Commons, and putting them to great expence to 
make their elections appear; but allo to the counties, 


cities, boroughs, and cinque-ports by which they are 
* choſen, and the buſineſs of Parliament diſturbed and 


delayed thereby; be it therefore enacted. — 


Sir, not to trouble you any longer, I am intirely 
for the queſtion, as it is ſtated. 
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Tn Ar which calls me up, in the firſt place, is Mr. Xing, 


what that honourable Gentleman, juſt againſt me, 
was pleaſed to intimate, as if the right of electing 
was only a ſervice, and not a liberty, or privilege 


and I find a worthy member, that ſpoke laſt, is of 


the 
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the ſame opinion. Truly, I am loth to tell you my 
own, without deſiring the act 25 Car. II. 9 cap. 
nad. 

Members. No, no. | 


Mr. Bar, *Tis an act to enable the county palatine of Dur- 


. bam to {end members to Parliament, and it recites, 
that they had not, before that time, had the liberty 
and privilege of electing and ſending any members 
to Parliament: Where you ſee the legiſlature call 
it a liberty and privilege; and if the legiſlature cal 
it ſo, I think I may venture to call it ſo too. And 
if it be a liberty and privilege, then the. queſtion 
will be, whether it does not ſtand on the ſame bor 
tom with our liberties and privileges? In caſe of 
any other franchiſe or liberty, an action lies at com. 
mon law for the breach thereof; and why an action 
ſhould not lie at common law for the breach of this 
franchiſe, as well as for the breach of every other 
franchiſe, is to me, very ſtrange. Gentlemen, take 
it for granted, this is purely an action at common 
law, and no ſtatute hath any influence on it. Now 
there is a ſtatute which hath not been mentianed, 
(only I muſt firſt premiſe that which, I think, no 
body will deny, viz. That wherever an act of Par- 

| lament does forbid any thing, if any body be in- 
jured by the doing of the thing ſo prohibited by 
that act, in conſequence of law, the perſon injured 
hath an action) I ſay, there is a ſtatute that forbids 
diſturbances or hinderances in matters of elections; 
and by conſequence of law, the ſtatute gives an ac- 
tion to the party injured, againſt the perſon diſturb- 
ing or hindering him in his election. The ſtatute! 
mean is the 3 Ed. I. 5 cap. that is a poſitive law 
whereby all diſturbances in elections are forbid: 


Every man is forbid to hinder or diſturb by force 


or arms, by malice, or menacing any man, to make 
a free election. 1 

I ſhall only inſtance in one parallel caſe, tho' | 
could in many more, the ſtatute in Rich, Il's time, 


«a 
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de ſcandalis magnatum, only forbids the ſpeaking 
evil of great men; there is not one word of an action; 
yet, by operation of law, it was always held, that 
an action would lie upon that ſtatute for a ſcandal of 
a great man, becauſe it was prohibited by that ſta- 
tute. So here, the ſtatute forbids the diſturbing of 


| any man by force or malice to make free election; 
| the Jury have found, that the defendants did, in 


this cauſe, maliciouſly diſturb and hinder the plain- 


tiff from voting at the election; and by a like con- 


ſequence and operation of law; this action is main- 


tainable. 


Gentlemen ſay, this is a new action never heard 


of before: It is true, this particular action was never 


brought before, but actions of the ſame kind and 


nature, and grounded on the ſame principles and 


reaſons of law, have been brought before. Ez ub: 
eadem eſt ratio idem jus. I could give you many in- 
ſtances of this kind. Was it ever heard, *till the 


| 20th or 21 Car. II. that an action lay againſt an 


Officer, for deny ing a poll to one who ſtood can- 
didate for a bridge-maſter ? The Mayor denied the 
poll, and faid, he was judge of the election: And 
upon this the perſon injured brought his action and 
recovered. At the fame time it was ſaid, there was 
no ſuch action heard of before; *tis true, not that 
ſpecies, but the genus was heard of. Another action 
was brought 30 Car. II. (which was never heard of 
before) againſt a Mayor, for refuſing the plaintiffs 
vote for a ſucceeding Mayor. | 

believe every body knows, that all the law 
books for 400 Years ſay, that the reverſioner has 
liberty to go into an eſtate of a tenant for life, to 


| ſee if he commit waſte. And no action was ever 


brought till 16 Fa. 1. by a reverſioner againſt a te- 
nant for life, for refuſing to let him in to fee fe- 
ther waſte was committed. No action was ever 
brought againſt a maſter of a ſhip, for the negligent 
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Mr. King, 


Mr, King, 
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keeping, and lok of goods on board his ſhip, till 


about the 24 Car. II. and yet the action lay. 
There was another action, in K. Car. Iſt's time, 


brought for a falſe and malicious proſecution of an 
indictment of a man for treaſon. There was the 


ſame objection ; and it was faid, that this would 
deter people from proſecuting. And no body ever 
dreamt of it before, *tis true, but it ſtood upon the 
general reaſon of the law; if you do me a wrong, 
I muſt have a remedy, And as to what a worthy 
Gentleman hath ſaid, that there are inſtances at com- 
mon law, where a man {hall recover, and yet have 
no damages; *tis true in real actions, but let him 
give me an inſtance of that in an action of the 
caſe. He recovers nothing there; if he does not 
recover damages in real actions, he recovers the land 
itſelf. | 

Members. The queſtion, the queſtion, _ 

I find Gentlemen are very uneaſy, I will trouble 
you no further. | 

Members, Go on, go on. 

I agree, the determining the right of election 
belongs to the houſe of Commons; and they ought 
to apply to the houſe of Commons in that caſe: 
And I ſhall not depart from that, I think I cannot, 
without ruining the conſtitution z but that which! 
ſay is, that this action does not at all relate to the 
right of election. This action is brought by a man 
that hath an undoubted right of voting, againſt ai 
Officer for maliciouſly * his vote. Put the 
caſe this had happened in a county, (for the lay 


would have been the fame) that a freeholder, who 


had a right to vote, had tendered his vote to the 
Sheriff; and tho? he knew he was a freeholder, yet 


the Sheriff ſhould maliciouſly refuſe his vote; hath 


the Sheriff done this man an injury, or no? Thi 
man does not bring his action, bccauſe the perſon 
he would have voted for is not returned, but 'ts 
becauſe there is an injury doge to his franchiſe. If! 

| thought 


A n DEBATES 


© thought the right of election was concerned in this 

caſe, I would go as far as any, for I think that does 

belong to the houſe ; but I do not think this is con- 
cerned in the preſent caſe, 


I SHALL be ſhorter than ſome imagine. It has Sir Tomas 


ideen diſcourſed, whether this be a privilege, or a 
burden, Sc. Let them think it a burden that call it 


Littleton, 


©W ©: If it be a burden 'tis ſuch a burden as ſome men 


» WW ſpend a great part of their eſtate for, as if it was a 
1 IF privilege. I think this reſolution which is propoſed, 
| tends to the encouraging one man to injure another 
| man's franchiſe without any reparation, which I 
| believe is not very conſiſtent with law or reaſon. 
Tou have no doubt, a power of puniſhing the of- 
| fenders, but you cannot give damages : I think this 
zs a plain caſe; here was a man who had a right to 
vote, and was not admitted. 

Members. No, no. 


| caſe is made upon the right; and if he had not 
| proved his right, he could not have recovered : 
Then if he was denied his right, no body will fay, 
we can give him damages. What would you have 
| poor man do, come with a petition, and fee coun- 
| ci], and attend the Parliament for a month together? 
The man it ſeems thought it better to go this way. 
I think if he had complained, we might have pu- 
niſned the Officer, but for damages, he could have 
them no way but this. | 220 
Suppoſe the Judges in Y/eſtminfler-hall had been 
of opinion, that this action did lie, and the conſtables 
had brought a writ of error; what would you have 
laid in a caſe where a man had been denied his pri- 
| Vilege of voting, and the law had given damages, 
if the Lords had faid no, there ſhall be no action? 
think the Lords have done what is right, I think 
they have relieved the perſon injured according to 
juſtice z and it does not interfere with your rights, 
for he founds his action upon your determination. 
by Members. 


That is admitted upon the judgment: For the Sr 75m: 


Littleton, 


1 
8 
? 
3 
-Y 
Ma 
Vp 
1 
4 
i 
. 
be». 
bh. 
a 
1 
A 
, 
71 
E. 
35 
7434 
* 
. 
9 
a 
243 
+8 
12 
£384 
hd 
yy” 2 
p 
2 
N 
by” 
* 
th 
5 
* 
LOS 
4 * 
23 
3. 
2 
#: 
£21] 
59 
K+ 
"> 
a+ 
* is 
cy £1 
+ 
33 
bg. * 
1 
1 
BE: 
8% 
he +. 
BE. 
p 
IS 
us 
1 
1 
0 
Hh 
1 
9 
2 
2 
2 
5 


C Tc oe, be us 
.. ˙ nn” 27 ng 


＋ nay reed 


Eo 


** - r hs F 
r * * 
rr ee 


EIT eee 
8 2 


3 


as eee 
9 3 1 p 

nts 4 oa rs van 3 
2 9 n 2 


FE a 
ofa 
warden > 


. 
8 


- vas * 


116 


Mr. Wal- 
pole. 


Mr Serjeant 
Hooper * 


PARLIAMENTARY A. 1703-4 
Members. No, no. Me HO 
Mr. Freeman, I deſire to have the queſtion 


read. 


Accordingly Mr. Freeman in the chair read the 
queſtion again. 

A GENTLEMAN that ſpoke laſt but one, was 
pleaſed to ſay, that if he thought the right of elec. 
ing Members was any ways concerned 1n this queſti- 
on, he would come heartily into it; I know not 
what that gentleman means by it; but believe all 
future elections will depend much upon the deter. 
mination you make now. If you give the Lords 
this juriſdiction, to take cognizance of matters rela- 


ting to elections, we muſt come to them to know 


whether we have a right to fit here. One gentle 
man ſaid, he could not tell whether the fitting 
here was a burden, or a privilege : I believe it 5 
a privilege to ſome, who by ſitting here obtain a 


good place; but I think as to others, it may be 


looked upop as a great burden, to come up and 
ſpend a great deal of money for the publick ſervice; 
and all the privilege that I know they have, 1s, to 
protect their eſtates, and ſerve their country. 
There is no extravagant thing but may be 
brought into the houſe of Lords, if you counte- 
nance them in the juriſdiction they have nov 
taken upon them. Any action whatſoever, let it 


belong to any temporal juriſdiction, may be ther 


determined. I will ſtill ſuppoſe, notwithſtanding 
what is objected againſt the Judges, that they will do 
their duty; but Meęſtminſter-hall is now no barrier; 
for whatever is there determined, may be brought 
by writ of error into the houſe of Lords, and 
they will determine it as they think fit. In the cak 
of Soame and Barnardiſton, the law was taken to be, 
that Weęſtminſter- ball had not a right to intermeddle 


in theſe matters. What then hath ſince altered the 


law, unleſs the Lords have the legiſlative prom , 
them! 
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them? And that I dare fay they will have, if you 
allow this. | 

{ This I muſt take notice of from the report now 
| before you, that here is a ſtep made, which if it had 
been made in another juriſdiction, I ſhould have 
given a hard name to it, | 

I think, in the firſt place, the party ſhould be 
brought in by the Queen's proceſs. When errors 
| are to bg aſſigned, there uſes to go out a Scire Fa- 
cias, which is the Queen's writ 3 but here is only an 
order made, and for what? That the party ſhall 
join iſſue upon the writ of error. Suppoſe there 
| had been a releaſe of errors, muſt he have join- 
| ed iſſue upon the errors? And yet it is here ſo or- 
dered before the party is heard. I fay, if they have 
a juriſdiction, the party ought to be called in by Scire 
Facias: And no Judge, or Judicature, can grant 
execution, or proceſs, but it muſt be in the Queen's 
name. As for your queſtion, I come heartily into 1t. 

Mr. Freeman, I think this queſtion depends upon Sir 2 
two parts, and I believe it the beſt way to divide 
your queſtion. One part of it concerns the rights 
and liberties of this houſe, and I think every body 
will come up to it: And as I would not leſſen the 
privileges that belong to the houſe of Commons, 
ſo J would not leſſen any privilege of the Com- 
mons of England, whom we here repreſent. As 
one are the privileges of this houſe, ſo the other 
concerns the liberties of the people of England, Who 
can't otherwiſe come to a remedy when they are 
abuſed in this manner. The gentleman that called 
it a hard ſervice, if he would tell his country fo, I 
believe he might be excuſed, and they would ſend 
another in his room. 

I w1LL trouble you very little at this time: I think Me. 8 
the point of learning and law hath been fo well ſpo-Yurks Sr 
| ken to, by thoſe learned gentlemen that have been Rr, and 
againſt the queſtion, that if I was able, I ſhould of the Es- 
kay nothing more to that. But I think the queſti- .) 
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PARLIAMENTARY A. 1703-4. 
on as it is going to be put, is not right; for as the 
queſtion ſtands, tho? I can't give my negative to one 
part, I think *cis impoſſible to give my affirmative 


to the other. The matter before you comes to this 


ſingle queſtion, whether you will encourage, and 
give a power to an officer, be he whom he will, to 
act arbitrarily ; or rather chuſe in ſuch a caſe, to do 


© ſomething in favour of the electors? J am ſure if 1 


Mr. Free- 


man, 


Mr. Wal- 


pule, 


deſire to be elected by thoſe that had the right, I 
would never give the officer an authority to the pre- 
judice of the electors. Where you come to ſay, 
that the ſole judging of the qualification of the elec- 
tors belongs to the houſe of Commons only, thoſe, 
I apprehend, are words of too large extent and ill 
conſequence. Suppoſe there was an action brought 
upon the laſt act of Parliament, for a falſe or double 
return. | 

THERE 1s an exception 1n the queſtion as to that. 
I KNOW there is; but ſuppoſe an action is 
brought upon that ſtatute, the officer may have pro- 
ceeded with the greateſt impartiality, may have ta- 
ken the poll with the greateſt exactneſs and juſtice, 
and there may appear to be an equal number of 
votes for each candidate, whereupon he makes 4 


double return, and this brings it to be determined by 


the Committee of elections, and they vote one of them 
duly elected. This gentleman that had the favour 
of the Committee (tho? afterwards poſſibly it might 
be made appear, that by bribery or corruption, and 
at a great expence, he procured himſelf to be elect- 
ed) after you have voted him duly elected, he hath no- 
thing to do but to try his action, and ſee if he can make 
his double damages amount to his expences. The firſt 


thing he is to do, is to produce the vote of the houſe ci 


Commons, that declared him duly elected, contrary, 
perhaps, to the laſt determination in Parliament, 
which in every place, is to be the guide to the re- 
turning officer. But ſhall there then be given in 
evidence no qualification of the electors ? Nothing 

: | to 


ES FF. - gn - 
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to prove that the perſons admitted to vote were qua- 
lied according to ſuch laſt determination? Or ſhall 
that vote of the houſe of Commons, that was in- 
tended only to bring him into this houſe, recover 


bim 5 or 600 J. damages? I take it to be ſo as 


the law ſtands. Now it ought to be ſeen who 
hath the greater number of legal votes, and whether 
duly qualified; and in that caſe you muſt ſuffer the 
matter again to be tried by the court, and you do, 
in ſome meaſure, make them judges of the quali- 
fications of the electors; if it were otherwiſe, they 
could not inquire into the majority of legal votes. 

What happens in the caſe of a Mayor, may be 
in the caſe of a Sheriff : If a Mayor or a Conſtable 
may deny a man his vote, that.hath an uncontrover- 
ted right in a Corporation, a Sheriff may refuſe a 
Freeholder, and ſtrike off enough to make a ma- 
jority for whom he pleaſes. You had once the caſe 
before you, whether a Sheriff could refuſe a ſcrutiny, 
and one or two gentlemen would have given that 
power to a Sheriff; but a learned gentleman thought 
it a dangerous queſtion, and he deſired to come to 
the merits of the election; and that was determined, 
and you voted the worthy member duly elected, 
and thought it a dangerous thing to determine whe- 
ther the officer had that power one way or another ? 
I think that part of the queſtion, which concerns 
the qualification of the electors ought to be left out. 
: Mr. Freeman. I will read the queſtion, (which he 

4) 15 | * 
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Six, I think it is a conſtant rule, where a queſti- Marquis of 


on is complicated, *tis the right of every member, 
if he deſire it, to have the queſtion divided, and I 
think it regular to do it by an amendment; and 
therefore I ſecond that worthy gentleman, that you 
would leave out thoſe words that relate to the quali- 
fication of the electors. 


My Lord is undoubtedly right in what he de- Mr. Solicitor 


General, 


ſires; that if there be any words in the queſtion to 
I 4 | which 


Hartington. 
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which gentlemen have a diſlike, that queſtion is not 
to be put; but only, whether thoſe words ſhall 
ſtand part of the queſtion : Therefore if thoſe 
words of the qualification of the electors do give 
offence, it muſt be put, whether they ſhall ſtand 
part of the queſtion ? But I hope at the ſame time 
gentlemen will apprehend, that leaving out thoſe 
words, leaves out all you debated on. 

Sir Chri- No DouBT if any queſtion is complicated, 

pher Me- gentlemen do not know how to give an affirmative 

Lare. or a negative, and you muſt divide it: But I hope 
gentlemen will conſider the latter part of the queſ- 
tion is the main thing whereon you have debated ; for 
if you do not aſſert that you have the power of de. 
termining the qualifications of the electors, you give 
up the right of the Commons of England: I do 
agree that the queſtion may be divided. 

Fir. Free-. IHAT which is debated now is, whether theſe 

_, words ſhall ſtand part of the queſtion. 

Sir Thomas SIR, I think the queſtion ought to be divided. 


os: THe queſtion, as I have it upon my paper, is this. 
man, hat according to the known law and uſage of 


Parliament, neither the qualification of any elector, 
or the right of any perſon elected, is cognizable or 
determinable elſewhere than before the Commons of 
England in Parliament afſembled, except, in ſuch 
caſes as are ſpecially provided for by ad of Parlia- 
ment, 

But ſome gentlemen are for leaving out theſe 
words (“ neither the qualification of any elector, or”) 
ſo that I muſt put a queſtion, whether theſe words 
_ ſhall ſtand part of the queſtion ? 

Members. Aye, aye. 

Then Mr. Freeman put the Paten, and the 

| Committee divided. 
| Teller for the Aye's, Mr. Gulſtn — — 215 

Teller for the No's, Mr. Wylde — — 97 

So it was carried, that thoſe — ſhould ſtand 
part of the queſtion. 

e 5 And 


eſe 


A. 1703-4 DEBATES. 
And the main queſtion being put, 
EReſolved, | 
2. That according to the known law and uſage 
of Parliament, neither the qualification of any elec- 
tor, or the right of any perſon elected, is cognizable 


| or determinable elſewhere than before the Commons 


of England in Parliament aſſembled, except in ſuch 
caſes as are ſpecially provided for by act of Parlia- 
ment. 5 | 
 Reſobved, | 

3. That the examining and determining the qua- 
liication or right of any elector, or any perſon elec- 
ted to ſerve in Parliament, in any court of law, or 
elſewhere than before the Commons of England in 
Parliament aſſembled, except in ſuch caſes as are 


| ſpecially provided for by act of Parliament, will 


expoſe all Mayors, Bailiffs, and other Officers, who 
are obliged to take the poll, and make a return 


thereupon, to multiplicity of actions, vexatious ſuits, - 


and unſupportable expences, and will ſubject them 
to different and independent juriſdictions, and in- 
conſiſtent determinations in the ſame caſe, without 


relief. | 


Reſolved, 


4. That Matthew Aſhby, having in contempt of 


the juriſdiction of this houſe, commenced and pro- 


ſecuted an action at common law againſt William 


Iſhite, and others, the Conſtables of Ay//bury, for 

not receiving his vote at an election of Burgeſſes to 

krve in Parliament for the ſaid borough of A//bury, 

guilty of a breach of the privilege of this 

10UIC, | | 
Reſolved, 

5. That whoever ſhall preſume to commence or 
proſecute any action, indictment, or information at 
common law, which ſhall bring the right of electors, 
or perſons elected to ſerve in Parliament, to the de- 
termination of any other juriſdiction than that of 
the houſe of Commons, except in caſes ſpecially 

provided 
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Marquis of 


PARLIAMENTARY A. 1703-4. 
provided for by act of Parliament, ſuch perſon and 
perſons, and all Attornies, Solicitors, Counſellors, 
Serjeants at Law, ſoliciting, proſecuting, or pleading 
in any ſuch caſe, are guilty of a high breach of the 
privilege of this houle. 

Ordered, 
The faid reſolutions to be fixed up on WYetmin. 
fler-hall-gate, ſigned by the Clerk. 
Theſe reſolutions, with this (to wit, 
Reſobved, | e 
I. That according to the known laws and uſage 
of Parliament, it is the ſole right of the Commons 
of England in Parliament aſſembled, except in caſcs 
otherwiſe provided for by act of Parliament, to ex. 
amine and determine all matters relating to the right 
of elections of their own members) 
Before paſſed in the Committee, were reported 
to the houſe. ? 9 


Mercurii 26 Januarii, 1703. 


Mr. Freeman reported the five reſolutions agreed 
to by the Committee; the firſt reſolution was not 
oppoſed, but after the ſecond reſolution (viz. 

That according to the known law and ufage of 
Parliament, neither the qualification of any elector, 
or the right of any perſon elected, is cognizable or 
determinable elſewhere than before the Commons 
of England in Parliament aſſembled, except in fuch 
cafes as are ſpecially provided for by act of Par 
lament) I] 


Was read the ſecond time by the Clerk, the que. 


tion (according to order) being propoſed to agree 
with the Committee in that reſolution, the Marquis 
of Hartington ſtood up in his place, and fpoke to 
this effect. 

I Do not expect the houſe will be of a different 


Hui pinion from the Committee; but I think it is my 


duty, when I apprehend what you are doing will 1 
| 0 
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of ill conſequence to the conſtitution, to give my 
diſſent in every ſtep, I think it will be dangerous 
| to the very being of this houſe : If this maxim had 
been allowed formerly, I think there would 
| have been no need of taking away of charters, and 
of Que Warranto's ;, by the influence of officers they 
- & might have filled this houſe, with what members 
| they had pleaſed, and then they could have voted 
| themſelves duly elected. | 
MR. SPEAKER, I cannot agree to this reſoluti- Sir Hui 
on: I think it deprives the people of England of 
their birthright : For they 4 have freeholds in 
any of your counties, or freedoms in any corpora- 
tion, have as much right to vote in elections to Par- 
lament, as they have to their eſtates. And if any 
| gentleman would ſubject them to ſuch arbitrary pro- 
ceedings, that a Sheriff or any other officer may 
deny them this privilege, give me liberty to ſay, I 
@ muſt be always againſt any ſuch thing; for tho? you 
can puniſh the officer, you cannot give any fatisfac- 
ton to him that receives the injury. | 
ed Six, I do not riſe up to trouble you long, but Nr. S:. 
\ot do ſpeak to one point that was mentioned by a noble 
Lord over the way. I ſhall be as tender as any man 
of alive, of doing any thing againſt the liberty of the 
or, people; but I am for this, becauſe I take it to be 
or the greateſt ſecurity for their liberty. The noble 
ons Lord was pleaſed to take notice, that in the con- 
ach ſequence, the crown would have a great influence on 
Dar: thoſe that are to return the members of the houſe of 
Commons; and when they were in, they might 
wel. vote for one another. I cannot think that the liber- 
yree des of the people of England are ſafer in any 
quis I bands below, or that the influence of the crown 
e to Will be ſtronger here than in other courts. 
I Tnhixxk that gentleman hath not anſwered Marquis of 
rent what I aid. I ſhall never have any ſuſpicion of 
my any that fit in the houſe now; but when _ 
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that have no right are returned, and make a majority, 


J think it will not be ſafe. | 

I] do not apprehend that conſequence from this re. 
ſolution. I think if it was fo, this ſhould have been 
offered before the firſt reſolution was paſſed, which 
hath paſſed in the houſe and committee nemine contra. 
dicente ; for you cannot determine the right of any 
members ſitting here, without determining the right 
of the electors. 


I cannot but think it will be harder to influence 


this houſe to get an ill vote, than it will be in another 
place : However, if I am a freeholder, and haye 
a right to vote in a county; or a freeman, and have 
a right to vote in a borough, by admitting perſons 
to vote that have no right, it may be as much pre. 


judice to me, for that may make my vote ſignify 


nothing : And there is as much injury one way as the 
other. If all the people of England, who have a vote, 
ſhould go together by the ears in Weſtminſter-hal, 
and diſpute there who has a right to vote, and who 
not, I believe the Judges of the common law, and 


noble Peers of the other houſe, would be glad, in 


a little time, to reſtore the right where it is, it would 
breed ſo much confuſion, If gentlemen are not fi- 
tisfied already, they may eaſily be fo, that there b 
no defect of power in this houſe, but they have 
power to do juſtice in all caſes of elections; and | 
hope every body will take care, not only to main. 
tain the rights of the people that ſent them hither, 
but the truſt lodged in them, which they cannot 


depart from by the rules of juſtice. 


Then the ſecond, with the other three reſolution 
paſſed in the Committee, were agreed to by th: 
houſe without a diviſion, with this amendment only, 
of leaving out (at common law) in the fifth reſo 


But the houſe, though they voted Aſhby guilty oi 


a breach of privilege, in commencing and probe. 


cuting the ſaid action, yet there having been no de. 
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| claration of the houſe in that caſe before, they made 


no order for taking him into cuſtody, as uſual in 


| caſes of breach of privilege. 


Upon theſe proceedings of the houſe of Com- 


| mons, the houſe of Lords appointed a Committee, 


who drew up The ſtate of the caſe upon the writ of 


| error in their houſe z which is as followeth. 


| THE Report of the Lords Committees ap- 


pointed to draw up, The ſtate of the caſe 
upon the writ of ERROR, lately depending 
in the houſe of Peers; wherein, MATTHEW 
ASHBY was *Plaintiff, and WILLIAM 
WuiTE, and others, Defendants. With the 
reſolution of the houſe of Feers, relating there- 
unto. | 


ASHBT againſt WHITE, & al g. 


HE Plaintiff in this action declares, that the 

26th of December, in the 12th year of King 
William the third, a writ iſſued out of Chancery, 
directed to the Sheriff of Bucks, reciting, That the 
King had ordered a Parliament to be held at Weſt. 
miſter, on the 6th of February following: The 
writ commanded the Sheriff to cauſe to be elected for 
the county, two Knights; for every city, two Citi- 
zens; and for every borough, two Burgeſſes; which 


Die Lunæ, 27 Martii, 1704. it is ordered by the Lords 
Spiritual and Temporal in Parliament aſſembled, that the report 
made from the Committees appointed to draw up the ſtate of the 
caſe upon the writ of Error, lately depending in this houſe ; 
wherein, Matthew 4by was Plaintiff, and William White, and 
others, Defendants, and the reſolutions made this day relating 


| thereunto, ſhall be forthwich printed and publiſhed. 


MaTTHEw JoHNnsoN, 
Cleric Parliamentor'. 


+ Salkeld's Reparts, fol. 19. in caſe. 
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writ was delivered to the Sheriff, who made a pre. 


cept in writing, under the ſeal of his office, dire. 
ed to the conſtables of the borough of Alleſbum, 
commanding them to cauſe two burgeſſes of the ſaid 
borough to be elected, &c. which precept was de. 
livered to the defendants, to whom it did belong to 
execute the ſame. By vertue of which writ and pre. 
cept, the Burgeſſes of the borough, being tum. 
moned, did aſſemble before the defendants, to ele 
two Burgeſſes; and they being fo aſſembled, in 
order to make ſuch election, the Plaintiff being then 


a Burgeſs, and inhabitant of that borough, being 


duly qualified to give his vote at that election, was 
there ready, and offered his vote to the defendants, 
for the choice of Sir Thomas Lee Bart. and Simon 
Mayne Eſq; and the defendants were then required 
to receive and admit of his vote. 

The Defendants being not ignorant of the pre. 
miſes, but contriving, and fraudulently and malici. 
ouſly intending to damnify the Plaintiff, and to defeat 
him of that his privilege, did hinder him from 
giving his vote; ſo that the two Burgeſſes were e. 
lected without any vote given by the Plaintiff, to his 
damage, &c. upon not guilty pleaded, the caſe 
went down to trial, and a verdict was given for the 
Plaintiff, and five pounds damages, and alſo coſts. 

It was moved in the court of Ming Bench in 
arreſt of judgment, that this action did not lie, and 
that point was argued by council, and afterwards by 
the court. | | 


The Lord Chief Juſtice Ho/t was of opinion, that 


judgment in this caſe ought to be given for the 


Plaintiff; but Mr. Juſtice Powel, Mr. Juſtice Pois, 
and Mr. Juſtice Gold being of a different opinion, 


judgment was entered for the defendant: Whereupon 
the Plaintiff brought a writ of error in Parliament; 


and the cauſe being argued at the bar of the houſe 
of Lords by council, and ten of the judges, who 
were preſent in the houſe, being heard, and the mat- 

| ter 
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ter fully debated by the Lords, & the houſe was of 
opinion, that the judgment given in the King*s-Bench 
was erroneous, and that the Plaintiff had a good 
cauſe of action, and ought to have judgment. 

To maintain this opinion, theſe three poſitions 
were laid down. 


| Eat 
$ The CASE of William White, Richard Talboys, Wil. 


| liam Bell, and Richard Heydon, conſtables of the town of Aileſ- 
| bury, in the county of Backs, in the year 1700. In a writ of 


Error brought in the houſe of Lords by Mattheau Aſeby, upon a 


| judgment given for the conſtables againſt him in the court of 
| Queen's Bench, laſt Michaelmas term, as drawn up by their 
council, and preſented to the houſe, 


The Plaintiff Aſpby being a poor indigent perſon, and coming 


| to ſettle in Aileſbury, the overſeers of the poor there warned 
him out of the pariſh, unleſs he would give ſecurity to ſave the 


pariſh harmleſs, and to that purpoſe complained to the next Juſ- 


| tices of the peace, to get an order to remove him ; whilſt this 


matter was in controverſy, the election for Burgeſſes of Parlia- 
ment came on, and the ſaid {by offering himſelf to be polled, 
the conſtables (now the defendant:) refuſed to receive him to poll, 
being (in their opinions) no ſettled inhabitant there, nor did he 
ever contribute to the church or poor, either before or ſince the 


election. After the election was over, the ſaid Aſoby brought his 


action on the caſe againſt the conſtables, wherein he ſets forth, 


| that he had right to vote for burgeſſes there, and that at that elec- - 


tion he offered to poll for Sir Thomas Lee, and Mr. Mayne, and 


that the conſtables refuſed to receive his poll, to his damage of 


200 J. 
The conſtables pleaded not guilty, and thereupon a trial was 
had at the aſſizes at Bucks, and 4{by got a verdict againſt them 
and had five pounds damages given. | 8 
Whereupon according to the conſtant courſe of that and all 
other courts, it was moved in arreſt of judgment in the Queen's 
Bench, where the action was brought; that notwithſtanding the 
verdict which only found the fact, yet no ſuch action did by law 
lie againſt the defendants; and after ſeveral arguments at the 


bar, and at laſt at the bench, three Judges (againſt the Chief 


Juſtice) held, that the action did not lie, and fo judgment was 
given for the conſtables. | 

And now the Plaintiff Aby hath brought a writ of Error in 
Parliament, | | 
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I. That the Plaintiff, as a burgeſs of this borough, 


had a legal right to give his vote for the election of 


Parliament Burgeſſes. | 
II. That, as a neceſſary conſequence thereof, and 


an incident inſeparable to that right, he muſt have a 


remedy to aſſert and maintain it. 
III. That 


The Defendants conceive the Judgment in the Queen's Bench 
well warranted by law. 
1. No ſuch action hath ever been brought, notwithſtanding the 


many elections that have been controverted every new Parliament; 


whereby it is evident, that it hath been the conſtant opinion of 
all Lawyers, and others, in all ages, that ſuch action would not 
lie. 

2. Several acts of Parliament have been made to give remedy 


by actions in Weftminfier-hall, in ſome particular caſes of elec- 


tions to Parliament, which ſhew there was no remedy at common 
law in thoſe courts. | 

3. There never were but three actions upon the caſe brought 
by candidates for falſe returns, viz. Nevill's caſe in the late times, 
and Sir Samael Barnardifton's caſe, and Onftow's caſe in the time 
of King Charles the ſecond ; in all which caſes the defendants 


- prevailed upon the point of law, vzz. that ſuch action would not 


ie. And if ſuch action does not lie for one elected, much leſs 
will it lie for an elector. 

4. To ſupport every action upon the caſe, there muſt be da. 
mage in preſenti, or a poſlibility of damage in futuro, which there 
cannot be in this caſe, unleſs it be preſumed, that, contrary to 
act of Parliament, the Plaintiff was to have money for his vote. 

. If there was Damnum (which there is not) yet it cannot 
be pretended there was injuria ; and damnum abſque injuria, i 
not ſufficient to 2 an action upon the caſe. As at the com- 
mon law; if the lawful patron preſented his clerk to the Biſhoy, 
and he refuſed to admit him, it is conceived, no action upon the 
caſe lay againſt the Biſhop, but a guare impedit, in which at com. 


mon law, no damages were given, which is a much ſtronger caſe 


than this. \ 
6. This is not to be compared to other caſes, where the party 
hath no remedy elſewhere than in Weftminſfter-hall ; for here the 


Plaintiff hath a proper remedy by applying to the houſe of Com- 


mons, although the election is not conteſted by the candidates, 


and Parliamentary cauſes are to be determined in Parliament: 
And therefore, ; | 


7. Tis conceived, that ſince this matter concerns the election 
of members to ſerve in Parliament, the courts of We/?min/! 
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III. That is the proper remedy which the Plaintiff 
hath purſued, being ſupported by the grounds and 
principles of the ancient common law of England. 

To make good the firſt poſition, that the Plain- 
tiff has a legal right to give his vote at the election 
of burgeſſes for this borough, it was faid, that it 1s 
well known, the Houſe of Commons conſiſts of 
| Knights, Citizens, and Burgeſſes. 
I be Knights of Shires repreſent all the freeholders 
| of the counties. Anciently, every the leaſt free- 
holder had as much right to give his ſuffrage, 
as the greateſt owner of lands in the county. This 
| right was a part of his freehold, and inherent in his 
perſon by reaſon thereof, and to which he had as 
| good a title, as to receive the natural profits of his 
| foil, This appears by the ſtatute of 8 H, VI. cap. 
7. which recites the great inconvenience which did 


ball being not impowered by any a& of Parliament in this caſe, 
have no cognizance in it, but the Houſe of Commons have the 
| determination of it: And this juriſdiction is confirmed to them by 


ſon ſhall return a member to ſerve in Parliament, contrary to the 
a. laſt determination in the Houſe of Commons, of the right of elec- 
cre don, in ſuch place the return ſhall be adjudged a falſe return; by 


1 which 'tis evident, that the Commons are the only judges in all 


matters where the right of election may come in queſtion, as it 
te, 8 - L que 
not mut of neceſſity do, in all caſes where the queſtion is, who are 
the electors. 


8. If this action ſhould prevail, the chief Magiſtrates, in all 
Lo places where elections are made, would be in a miſerable condi- 
| K 46 non upon every new Parliament, by reaſon of a multitude of 
om. actions, which probably would be brought againſt them upon all 
cafe. onteſted elections, and by the different judgments that poſſibly 
ray be given in the Houſe of Commons, and in Weſiminſter-hall, 
party | touching the ſame election. 5890 | ; 
e the 9. The laying it to be done fal/o & maltio/e (which are grown 
Cm de almoſt words of courſe in actions on the caſe) cannot give a 
lates, MI dition where it was not before; and if thoſe words ſhall be 
nent: ſufficient by being annexed to a man's intention, almoſt all a mans 
actions may be brought into Veſminſter-ball by thoſe words, and 
Aion ſabjected to the power of a Jury. 


| T. Powys, Con. Phipps. 
Vol. IV. K | _ ariſe 


Parliament; for by the act 7 and 8 Vil. III. cap. 7. If any per- 
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men that were of ſmall ſubſtance, who pretended is 
to have an equal right with Knights and Eſquires of b. 
the ſame county, therefore that right was abridged, er 


and confined only to ſuch freeholders as had forty 


ſhillings per Annum. But thereby it appears, that th 
the right which a freeholder hath to vote in the elec. ch 
tion for Knights of the ſhire, is an original and fun. MW ch 
damental right belonging to him as he is a free MW th 
holder. | ed 
The ſecond and third ſort of men, which com. 

poſe the great repreſentation of the people of EN cot 
land, are Citizens and Burgeſſes, who, though they ane 
differ in name, yet are in eſſence and ſubſtance the co 
ſame, for every city is a borough, and, as ſuch, 


ſends members to Parliament, | [a] 
There are two ſorts of boroughs, the one more pa. 
ancient, the other more modern. ca 


Oft the firſt ſort are the moſt ancient towns d ed 
England, whoſe lands are held in burgage, and j «ſt: 
reaſon thereof had the right and privilege annex a c 


to their eſtates, of ſending burgeſſes to Parliament Fu 


The ſecond ſort are thoſe cities and boroughs th are 
have a right by preſcription, time immemoril, «i of 
by charter, within time of memory, to chuſe bu-W giv 
geſſes for Parliament; both theſe are upon ſcven the 
foundations, the one as belonging to their burgagꝭ of 
the other as belonging to their corporations; the ? 
firſt is a real right belonging to their houſes and wet 


lands, the other is a perſonal right belonging to then the 
body politick. the 
As for the firſt, it is ſufficiently deſcribed in LF | 
tleton's tenures, Sect. 162, 163, 164. A tenu pro 
in burgage is a tenure in ſocage, and is called 2 5 the! 
nure in burgage, becauſe theſe are the moſt ancicn_y in 
towns in England, and from thence came the buſh 2 
geſſes to Parliament, and they who have this pi Ma 
vilege, have it as belonging to their eſtates or poli tak: 


ſions. 
4 ; It 
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y yue other right of chuſing Parliament burgeſſes, 


djs not annexed to any freehold or eſtate in poſſeſſion, 
of W but veſted. in the corporation of the place, and is 
i, created in this manner, viz. 


When a town was incorporated, a grant was ei- 
| ther then, or after made to the body politick, that 


| choſen either by all the freemen and inhabitants of 
the place, or ſuch a ſelected number as is preſcrib- 
ed by the charter. - 


m. The inheritance of this privilege is in the whole 
g. corporation aggregate, but the benefit, poſſeſſion, 
her and exerciſe is in the perſons of thoſe, who by the 
the W conſtitutions of thoſe charters, are appointed to elec. 
ich And in all caſes, where a corporation hath ſuch 


| a privilege, the members thereof in their private ca- 
on pacity, have the benefit and enjoyment thereof, be- 
cauſe the corporation, as ſuch, is not to be repreſent- 
soi &d: For it is not neceſſary that it ſhould have any 
ah eſtate, but by being a corporation, they have only 
eve a capacity to have eſtates. Jones 165. Hyward and 
nen. Fulcher. For as the citizens and freemen of a place 
tht] are incorporated for the better government of thoſe 
, oi of the place, ſo is this privilege of having burgeſſes 
bur given for the advantage of the particular members 
ver thereof, whoſe eſtates are to be bound by the acts 
ao, of their repreſentatives. | 
; the And therefore the wages of citizens and burgeſſes 
an were always levied, not upon the eſtates or goods of 
) the 


the members thereof.* 

It appears by other inſtances, that it is uſual and 
proper for corporations to have intereſts granted to 
them, which enure to the advantage of the members 
in their private capacities. Moore 832. Sir Thomas 
Waller verſus Hanger. The King granted to the 
Mayor and citizens of London, that no prifage be 
taken and paid for wines of the citizens and freemen 
* 46. Ed. III. M. 4 dorſe. Ge. 
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| they ſhall have two burgeſſes for Parliament, to be 


the corporation, but upon the goods and eftates of 
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of Landon. This enures to the benefit of every ci 


tizen and freeman of London for his own wines, in 
which the corporation of the city hath no intereſt. 
But there is no ſuch notion in the law of England, 
as a right without a remedy. 
The fame thing appears by the caſe of Waller 


and Spateman, 1 Saund. 343. and by the caſe of 


Meller and Walker, Theſe inſtances make it ſuf. 
ficiently appear, that though the inheritance of this 
franchiſe, be in the body corporate, yet it 1s for the 


benefit of the particular members thereof: And it 


is certainly a great advantage for the men or inhabj. 
tants of a place to chuſe perſons to repreſent them 
in Parliament, who thereby will have an opportu- 
nity, and be under an obligation to repreſent their 
grievances, and advance their profit. 

Of this opinion have two Parliaments been, as 
appears by two ſeveral acts, the one 34 C 35 H. 
VIII. cap. 13. the other 25 Car. 11. cap. 9. The 
firſt is an act for making Knights and Burgeſſes 
within the county and city of Cheſter, which begins 
in this manner, In humble wiſe ſhew to your Majeſty, 
the inhabitants of your Graces county palatine of Chet: 
ter, that they being excluded and, ſeparated from your 
high court of Parliament, to have any burgeſſes within tht 
ſaid court, by reaſon whereof, the inhabitants have bi. 
therto ſuſtained manifold loſſes and damages, as well m 
their lands as goods and bodies: Therefore it was er- 
acted, that they ſhould have Knights for the county, 
and citizens for the city of Cheſter : The other act, 
which conſtitutes Knights and Burgeſſes for the 
county palatine, and city of Durham, recites, That 
the inhabitants thereof hitherto had not the liberty and 
privilege, of electing and ſending Knights and Burg e. 
40 the high court of Parliament. 

The application of theſe two acts is very plain; 
the firſt ſaith, to be excluded from ſending Knights 
and Burgeſſes to Parliament, 7s @ damage to _ 

| 8004, 
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galt, and boch; the other faith, that it is 4 liberty 
and privilege to ſend them. | 
Thus the right of election is explained, and 


| ſhewed to be a legal right. 
That of electing Knights of ſhires, belonging to 


and inherent in the freehold. ; 
The other, of electing burgeſſes, belongs in 
ſome cities and towns to the real eſtates of the inha- 


| bitants ; and in others, is veſted in the corporation, 


for the benefit of the particular members, who are 


the electors; the having of which is a great benefit 
| and advantage to the people thereof, and will pre- 


vent great loſs and damage that otherwiſe would 
enſue. | 


IT. It follows, that in conſequence of this right 
or privilege, the poſſeſſors thereof muſt have a legal 


remedy to aſſert and maintain it. 


It was faid, that there are many rights for which 
a man has no remedy by the common law, as in 


caſe of a legacy given, if it be not paid, the party 


cannot bring an action for it. This is very true, 
but not applicable to the preſent purpoſe ; for the 
conſtitution of the Engliſb government has wiſely diſ- 
tributed to ſeveral courts, the determination of pro- 
per cauſes, but has left no ſubject, in any caſe where 


he is injured, without his adequate remedy, if he 


will go to the right place for it; if a man will ſeek 
for a remedy at common law, for a legacy, which 
by our conſtitution is to be recovered in the eccleſi- 
aſtical court, it is his own fault if he do not recover; 
as It would be, if he ſhould begin a ſuit for land 


| in the court of Admiralty, or go for equity to the 


Common Pleas. 
He who loſes or quits his remedy, loſes his right : 


If a man has a bond for payment of one thouſand 


pounds, he has no remedy to recover this money 


but by action: Therefore, if he releaſes all actions, 


he loſes his right to the money, becauſe he has giv- 
en away the means to recover it, Cokes 6th Rep. 
6 58. 


8 
. 2 


1 
r 
. e 3 — 


— 
y 


+ 

1 

ö f 
4 
1 
4 
4 
* 
+ 


* 


£34 


PARLIAMENTARY A. 1703-4 


58. Brednan's caſe. If a man purchaſes an ad- 
vowſon, and at the next avoidance ſuffers an uſur- 


ation, and brings not the quare impedit in time, he 
Fat loſt all manner of remedy, and in conſequence 
his right, to which neither he nor his heirs can 
ever be reſtored. Would it not look very ſtrange 
in a conſtitution fo formed, that the Commons of 
England have an undoubted ſhare in the legiſlative 
authority, which is to be exerciſed by their repre- 
ſentatives choſen by themſelves, in which every 
freeholder, of forty ſhillings per annum, hath a right 
to vote for the county, every citizen for a city, 
and every burgeſs for a borough; That, if the She- 
riff, or other Officer, who is to cauſe the election to 
be duly made, ſhall hinder or deprive any of thoſe 
eleftors of his right, the perſon injured ſhall have 
no remedy, tho? the injury be done to ſuch a right, 
upon the ſecurity whereof the lives, liberty, and 
Property of all the people of England ſo much de. 
nd. 3 | 
That the defendants, in this caſe, by hindering 


the plaintiff from voting, have done ill, cannot be 


denied; becauſe they have excluded one who has a 
right from his vote. Then, if the law doth not 
allow an action to the party injured, it tolerates the 
injury, which is abſurd to fay is tolerable in any go- 
vernment. 

There was much weight laid upon the caſe of 
Ford and Hoſkins, 2 Cro. 388. Mo. 842. which b, 
that where, by the cuſtom of the manor, every 
tenant for life might name his ſucceſſor for his life, 
whom the Lord is to admit; if one be named, and 


the Lord refuſes to admit him, it was held, an ac- i 


tion on the caſe would not lie; becauſe the nominee 


had no right without being admitted. But the rea- 


ſon given for that opinion, ſhews it has no relation 


to this caſe, for the plaintiffs right of voting is velt- i 


ed in him, without any previous admittance, therc- 
fore tho? it ſhall be law, that no action will - 
| | or 
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for not giving a right, yet certainly an action muſt 


lie, for defrauding and hindering a man to enjoy a 
right that he hath. 5 - 
When any ſtatute requires an act to be done for 
the benefit of another, or to forbear the doing of an 
act, which may be to his injury, tho? no action be 
given in expreſs terms by that ſtatute, for the omiſ- 
ſion or commiſſion, the general rule of law, in all 
ſuch caſes, is, that the party injured ſhall have an 


action, Coke 10. Rep. 75. The caſe of the Marſbalſea, 


12 Rep. 100. Co. Mag. Car. 118. This is a maxim 


allowed and approved of in all ages. 


There is the ſame reaſon where the common law 


| gives a right, or prohibits doing a wrong : But in 


this caſe an act of Farliament is not wanting, for the 
ſtatute of Weſt. 1. cap. 5. enacts, That elections ſhall 
be free; 1t he who hath a right to vote be hindered 


| by him who 1s to take his vote, or to manage the 


election, that election is not free, ſuch an impedi- 
ment 1s a manifeſt violation of that ſtatute, as well 


as an injury to the party whoſe vote is refuſed. This 


ſtatute of Weſt. 1. ſhews what opinion the King and 
Parliament had, of t. great conſequence it was 
to the whole realm, that people ſnould have their 


freedom in choice; and though the common law 


was the ſame before, as appears even by the ſtatute 
it ſelf, the words whereof are, elections ought to be 


free; yet it was judged neceſſary to add the fanftion 
| of an act of Parliament thereunto ; The King com- 


manaeth upon great forfeiture, that no great man, or 
other, by force of arms, or by malice, or menaces, ſhall 


| Gifturb any to make free election. The defendants did 
not, by force of arms, drive the plaintiff away from 


the election, nor by menaces deter him, but they 


did maliciouſly hinder him (fo it is charged by the 


plaintiff in the declaration, and it is found by the 


| Jury to be done by fraud and malice) and ſo the 


defendants are offenders within the very words of 
the ſtatute of Weſt. 1. where the law is ſo clear as to 
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the right, and the duty fo ſtrictly enjoined by act of 


Parliament to be obſerved, it ſeems a great preſump- 
tion to make it but a light thing. 

It being apparent that the plaintiff had a right, 
and that the defendants have done him wrong, and 
that by conſequence of law he muſt have ſome re- 
medy to vindicate his right, and to repair the 
wrong. g 

III. The third thing to be ſhewn is, that the re- 
medy the plaintiff purſued by bringing this action, 
is the proper remedy allowed by the ancient law of 
England. | 

This action 1s that which 1s called in the law, an 
action upon the caſe ; that is, founded upon the par. 
ticular caſe of the party injured. | 

The law, in all caſes of wrong and injury, hath 
provided proper and adequate remedies. 

1. When a man is injured in his perſon, by being 


| beaten or wounded, the law gives him an action of 


treſpaſs, aſſault and battery; if by being impriſoned, 
an action of falſe impriſonment. 
2. If his goods be taken away, or treſpaſs done 


| unto his houſe or lands, an action of treſpaſs lies to 


repair him in damages. 
3. If a man hath a franchiſe, and 1s hindered in 


the enjoyment thereof, the proper remedy is by an 
action upon the caſe. | 


The plaintiff in this caſe hath a privilege and a 
franchiſe, and the defendants have diſturbed him in 
the enjoyment thereof, in the moſt eſſential part, 


which 1s his right of voting. 


4. Where any Officer or Miniſter of juſtice, in- 
truſted with the execution of the proceſs of law, 


does an injury, an action of the caſe lies againit 


him. If the Sheriff will not execute a writ by ar- 
reſting the party-defendant, or taking his goods, 
the plaintiff ſhall have his action upon the caſe, be- 
cauſe he refuſed to do his duty, to the plaintiff's 


damage, | 
88 The 
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The precept which the defendants received from 


the Sheriff in this caſe, was founded upon the King's 
writ: And the defendants are commanded, to cauſe 
two Burgeſſes to be elected for the borough of 
Aileſbury, of which they are to give notice, and to 
admit every one who hath a vote to make uſe of it; 
if they refuſe any man to vote who hath a right, 
they act contrary to the duty of their office. 

It was objected, that it did not appear that the 
perſons for whom the plaintiff voted, were elected, 


nor that they would have been elected if his vote had 
been admitted. 


The anſwer is, that it is not material whether the 


rſon for whom the plaintiff voted was choſen, or 
would have been choſen, iſ his vote had been taken; 
his right and privilege is to give his ſuffrage, to be 
a party in the election; if he be excluded from it, 
he is wronged, though the perſons for whom he 
would have given his vote were elected. 

The right of action muſt accrue upon the refuſal 
of the vote and is never to be made better or worſe 
by the return, which is a matter ex poſt facto. 

It was faid in the arguing this caſe, that the 
plaintiff had no damage ; or at leaſt, that there was 
no ſuch injury or damage done to him as would 


| ſupport an action. 


The anſwer to that is, that the law will never 
imagine any ſuch thing as injuria fine damno. Every 
injury imports damage in the nature of it. If a man 
pick a lock, and come into an houſe without the 
conſent of the owner, perhaps there is no pecuniary 


damage done to the value of a farthing ; yet the 


owner ſhall have an action againſt him, and recover 
damages for the invaſion of his poſſeſſion and pro- 
perty, There are many caſes of the fame nature, 


which have been determined upon this ground. 


In the caſe between Starling and Turner, 24 Car. 2. 
in com. Ban. (ſee Ventris firſt part, p. 206.) and at- 
terwards in Ban. Reg. The plaintiff Turner, amongſt 

| others, 


1. 


+ 
. 
* 
\ * 


* fo POIDIC'? 
2 1 


ö 
8 


I Wy a9%) ai 10m erage ee ee 
REC 
9 0 * n e 


„ 
Ba 
5 
6 
1 7 
oY 
9 
"0 
T9 
2 
hs 
4 7. 
3 

* 

. 


PARLIAMENTARY A. 1703-4 


others, ſtood to be one of the Bridge-Maſters of 
London-Bridge, which Officer is to be elected by a 


common-hall of the city of London: The queſtion 


was,, who had the greateſt number of voices. The 
plaintiff demanded the poll; and the defendant, be. 
ing then Lord-Mayor of London, refuſed it: It was 
adjudged, that the action was maintainable for re- 
fuſing the poll; becauſe every candidate has a right 


to have it; and though perhaps if the poll had been 


ranted to the plaintiff in that action, it might have 
4 againſt him, yet the denial of that right was 


a good ground of action. Upon the ſame reaſon, 


the caſe 29 Ed. III. 18. was determined; and alſo 


the caſe of Hunt and Dowman, 2 Car. 478. | 


Rolls 21. | 
It is apparent by what has been ſaid, that the 
laintiff in this preſent caſe hath been nj, in 

6 denied his right; and no good reaſon can be 

aſſigned that ſo affects this caſe, as to make it differ 

from other caſes; though to that purpoſe ſeveral 
matters were urged and inſiſted upon. As firſt, 
that this would be the occaſion of many actions. 


If that be fo, there is the greater reaſon to ſup- 
port this action, to puniſh the many wrongs that 
have been done, which will prevent any more of 


the like nature. If offences multiply, remedies 
againſt them ought to be advanced. If other Of 
ficers of boroughs have been, or ſhall be guilty of 
the like misfealances, as theſe defendants have been, 
it is fit they ſhould be liable, as theſe defendants 
are, to make ſatisfaction, If one man be beat and 
impriſoned, is it any objection againſt his having 
an action, becauſe all others who ſhall be as il 
treated as he hath been, ſhall have the like re- 
medies ? The only means to hinder corruptions, that 
will ſoon become frequent among thoſe Officers of 
boroughs and corporations, is, to let them ſee that 
they are obnoxious to the law, and that their purſes 
mult make fatisfaction to all whom they ſhall injure 

| 


U 
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in this manner. It is true, if one act which tends 


to the injury of many perſons be committed, no one 


perſon injured ſhall be allowed to have an action, 


|. becauſe the reſt might have the fame. Co. 5. Rep. 72. 
© William's caſe, 3 Cr. 664. Pineux. ver! Hovenden ; as 


the caſe of not ſaying divine ſervice, in a chapel of a 
manor, to the Lord and tenants; or for ſtopping of 
a lane or common-way, becauſe the defendant, for 


one act, would have a multitude of ſuits againſt him, 


the injury alike affecting a multitude : But the re- 


fuſal of every vote is a diſtinct act: The party 


grieved, whoſe vote was denied, can only bring an 
action for the refuſal ; the others whoſe votes were 
admitted are not concerned. And if an Officer de- 


| nies an hundred, who have a right, theſe are a hun- 


dred ſeveral wrongs, for which he ought to be liable 
to as many ſeveral actions. As if a man will make 


it his buſineſs to fling ſtones, and ſhall hit a hundred 


ſeveral men, he muſt make ſatisfaction to them all: 
But furely this is ſo far from being an objection, that 
it is a ſtrong argument to ſupport the action: For 
if the Mayor or Bailiff of a borough ſhall have 
liberty to refuſe men who have votes, he can eaſily 
make a majority to vote on his fide; and then, 
what will become of elections? The Officer will re- 
turn him that is elected by a majority of his own 
Ns by excluding the votes of others that have 
right. | | 555 

This would encourage Officers to be partial 
and corrupt, and to return divers perſons elected 
in that manner, who at leaſt muſt have poſſeſſion 


of ſeats in the houſe of Commons for ſome time, 


and give voices in the making of laws, and im- 
poſing of taxes, until the right of election be deter- 
mined. And though upon hearing the cauſe in the 
Houſe of Commons this matter may be ſet right 


| at laſt; yet, what can compenſate for the miſchief 


that may be done to the kingdom in the mean time, 
by the votes of thoſe who ſhall be partially returned, 
25 ; 


and. 
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and are not the repreſentatives of the people of the 
lace who are to chuſe them. 
Beſides, the beforementioned rules againſt multi. 


plying actions, is confined to ſuch acts where there is 


another remedy to be had; but where there is no other 
remedy but an action, the wrong-doer muſt anſwer 


to ſo many ſeveral actions as there are perſons injured, 


Suppoſe a man will plough up the ground in which 
a hundred perſons have a common, he muſt anſwer 
all their actions. If the inhabitants of a town have a 
common watering-place, and a ſtranger ſtops the cur- 
rent, whereby the water 1s diverted, every inhabitant 
ſhall have his action, becauſe there 1s no other remedy, 
- The injured Plaintiff, in this caſe, has no other re. 
medy beſides this action; no indictment lies, becauſe 
it is a perſonal wrong to the party, and no wrong 
to the publick, but only in the conſequence of it, 
as an evil example, which tends to the encourage- 
ment of other ſuch officers to commit the like tranf- 
greſſions; nor is there any danger to an honeſt of- 
ficer, that means to do his duty; for where there b 
a real doubt touching the parties right of voting, and 
the officer makes uſe of the beſt means to be inform- 
ed; and it is plain his miſtake aroſe from the difficul- 


ty of the caſe, and not from any malicious or partial 


deſign, no Jury will find an officer guilty in ſuch 
a caſe, nor can any court direct them to do it; 
for it is the fraud and the malice that intitles the party 
to the action: In this caſe, the Defendants knew the 
Plaintiff to be a burgeſs, and yet fraudulently and ma. 
liciouſly hindred him from his right of voting; and 
Juſtice muſt require, that ſuch an obſtinate and unjuſt 
miniſterial officer ſhould not eſcape with indemnity, 

That the officer is only miniſterial in this calc, 


and not a judge, nor acting in a judicial capacity, i 


is moſt plain; his buſineſs is only to execute thc 


Precept, to aſſemble the electors to make the elec: 
tion, by receiving their votes, computing thelr 
numbers, declaring the election, and returning the 


| perſons 
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perſons elected: The Sheriff or other Officer of a bo- 
rough, is put to no difficulty in this caſe, but what 
is abſolutely neceſſary in all caſes. If an execution be 
againſt a man's goods, the Sheriff muſt at his peril 
take notice what goods a man has. | 

Another objection was made in refpe& to the 
novelty of the action; it was faid, never any ſuch 
action was brought. 

In anſwer to this objection, it may be ſaid, that 
probably there have not been many occaſions given 
tor bringing ſuch ſuits. Ir 1s to be hoped, thar very 
few have ever been ſo preſumptuous, as to dare to 
make an obſtinate and malicious refuſal of an undiſ- 
1 puted vote. If the caſe has happened before, perhaps 
the party, out of conſideration that only ſmall da- 


1 mages were to be expected, might be diſcouraged, 
e. and think it better to acquieſce. And it is probable, 


of the 1]]-deſigning officer would be at leaſt fo cautious, 
of. as to refuſe the votes of ſuch perſons only, as he 
E- thought, by reaſon of the meanneſs of their cir- 
95 cumſtances, were unable to vindicate their right. It 
m. {MW not every one that has ſuch a true Exgliſb ſpirit as 
ul. the Plaintiff, who could not fit down meanly under 
tial a wrong done to him, in one of the moſt valuable 
uch privileges of an Engliſnman. It is not the novelty 
it; of the action that can be urged againſt it, if it can 
urty be ſupported by the old grounds and principles of 
the kw: The ground of law is plain, certain, and indeed 
ma MW univerſal, that where any man iMnjured in his right, 
and by being either hindred in, ggdeprived of the en- 
muſt ment thereof, the law gives him an action to re- 
vity, Par himſelf. | 
a The caſe of Hunt and Dowman, which was, 16 
ty, fac. I. Ann. Dom. 1618. of an action by the land- 
the lord againſt the tenant, for hindering him from ſearch- 
-lec- ing his houſe to ſee whether it was in repair, was 
their never brought before that time: And that of Turner 
; the and S/arling was not brought till 2 3 Car. II. 
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The law of England is not confined to particular 


precedents and caſes, but conſiſts in the reaſon of 


them; which is much more extenſive than the cir. 
cumſtance of this or that caſe : ratio legis eſt anima 
legis ; & ubi eadem ratio, ibi idem jus, are known 
maxims. » 

An action againſt the maſter of a ſhip, for that 
the ſhip, lying in the river of Thames, was robbed, 
was maintained upon the fame reaſon as againſt a 
common carrier; yet ſuch an action was never 
known until 23 Car. II. in the caſe of M and Sh, 
1 Car. 15. Jones 93. Palmer 313. Smith and 
Cranſhaw; an action of the caſe was brought 
for maliciouſly, and without any probable cauſe, 
indicting the Plaintiff of high-treaſon : This was 
the firſt action that was ever brought in ſuch a caſe; 
and yet it was adjuſted maintainable, upon the fame 
reaſon as upon a malicious indictment of Felony, 
2 Levinz. 250. Heming and Beal; an action of the 
caſe was brought againſt the Mayor of a town, for 
refuſing the Plaintiff to give his vote at the choice of 
a new Mayor: And there was not any ſcruple made, 
but that the action did well lie, though that was the 
firſt precedent. | 

It is granted, that if a freeman who hath a right 
to give his vote for the choice of a Mayor, be denied 
his vote, he may maintain an action upon the caſe. 

There can be no difference between that caſe and 
this; unleſs it can Wh ſuppoſed that the right to vote 
at the election of a Mayor, is of higher eſtimation in 
the eye of the law, Man a right to chooſe members 
to ſerve in the high court of parliament. 

This action is not only founded upon the reaſon 
of the common-law, but it hath the ſanction of n 
act of Parliament, viz. The ſtatute of Weft. 2 cap. 
24. which ſays, That whenſoever from thenceforth it 
ſhall fortune in chancery, that in one caſe a writ 1 
found, and in a like caſe falling under like right, 
and wanting like remedy, none is found, the clerk g 

| J 


A19034 D E BAT E S. | 
the chancery ſhall agree in making a writ, and by con- 


ſent of men learned in the law, a writ ſhall be made, 


ft it ſhould happen hereafter, that the King's court 
might fail in miniſtring juſtice to complainants. 
The objection moſt inſiſted on, was, that this is 


a matter relating to Parliaments, and ought to be 


determined by the law and cuſtom of Parliaments ; 
and for that reaſon is not cognizable in the Queen's 
courts. . 

In anſwer to this objection, it was ſhewed, firſt, 
that this caſe is proper in the nature of it, to be de- 
termined in the Queen's court, 

2, There is no other proviſion made for the Plain- 
tiff, who is highly injured in his right, but by bring- 
ing his action in the courts of law, that have power 


| to determine of mens lives, liberties and properties. 


Firſt, the caſe in the nature of it is proper for the 
= courts. This will be apparent, if the ſeveral 
rights of electing members to ſerve in the houſe of 
Commons be conſidered. | 

The right of chuſing Knights of the ſhire is found- 
ed upon the electors freehold. Matters of freehold 
are determinable originally and primarily in the 
Queen's court, by the rules and methods of the com- 
mon law, by a Jury ſworn, and by the evidence of 
witneſſes upon oath : And as the right of the free- 
hold 1s determinable there, fo are all benefits, rights 
and advantages depending thereupon, or belonging 
thereto, | | | 

If a freeholder's voice be refuſed by a Sheriff, 
what is it ſhould hinder the Queen's court from try- 
ing and determining this matter, like all other queſ- 
tions of freehold, by a Jury, upon the oaths of wit- 
neſſes, or evidence in writing, whether the Plaintiff 
that ſuppoſes himſelf wronged was a frecholder or 
not ? | | | 

The right of chuſing citizens and burgeſſes depends 


either upon preſcription or cuſtom, or upon letters 


patents; theſe are alſo primarily and originally cog- 
| nizable 
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PARLIAMENTARY A. 1703-4, 
nizable by the Queen's courts : Cuſtoms and preſcrip. 
tions are triable by the country, that is, by a jury of 
twelve men of that county where the cuſtom is al. 
ledged to be: This is a known law in all caſes with. 
out exception. | 

And as to letters patents, if pleaded ſpecially, the 
court muſt judge of them; and if either party con- 
ceives the court hath judged amiſs, he hath his re- 
medy by writ of error, till at laſt it comes where 
it will receive a final judgment. So that every right 
which an elector can have, is proper for the deter- 
mination of the Queen's courts. There are various 
ways of election in different boroughs, but they all 
depend upon charters or cuſtoms: And therefore 


are not more difficult to determine, than other fran- 


chiſes or liberties which depend upon the ſame foun- 
dations. | 
And whereas it was faid, that by a late act of Par. 


lament in the 7 and 8 Mill. III. the laſt determina- 


tion of the Houſe of Commons concerning, the right 
of elections, is to be purſued ; it amounts to no more 
than this, that the officer who is to make the re- 
turn is to take care to return him to be elected, 
who is choſen by a majority of electors, quz- 
lified according to the laſt determination of the 
Houſe of Commons; if he does ſo, he. incurs no 
danger, he is not liable to an action, but the Houk 
of Commons it ſelf is not bound by that rule. Nov 
ſuppoſe the officer will deny a man a vote, who ac- 
cording to the laſt determination there ought to have 
one, and this the officer did well know, what is it 
hinders him that had right, according to that deter- 


mination, from bringing his action againſt the officer 


who hath injured him? It cannot be the act of Par. 
liament, for the Queen's courts are by law the firlt 


and original expounders of the ſtatutes of this t 


realm. 


But 
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But ſecondly, There is no other court of juriſdic- 
tion appointed by the law of England, for deter- 
mining the right, and repairing this injury, but the 
courts of Weſtminſter. "© WE 

It isa general rule, that whoever impeaches the 
juriſdiction of one court, muſt intitle ſome other 


is impoſſible to be done in this caſe. | 

It was faid, that the determination of the right of 
elections of members to ſerve in Parliament, is the 
proper buſineſs of the Houſe of Commons, which 
they always would be very jealous of; and this ju- 
riſdiction of theirs is unconteſted, that they exerciſe 
a great power in that matter, for they oblige the 
m. Officer to alter his return according to their jud g- 
1n- ment; and that they cannot judge of the right of 

election, without determining the right of the 

ar. I electors; and if electors were at liberty to proſecute 
na- its touching their right of giving voices, in other 
oht courts, there might be different judgments, which 
ore would make contuſion, and be diſhonourable to the 
re. M Houſe of Commons, and that therefore ſuch an ac- 
ted, tion was a breach of their privilege. | 
qu As to theſe objections, ſeveral anſwers were 
the Swen. 
no It was admitted, that the Houſe of Commons ex- 


ouſe Nerciſe a juriſdiction, in determining the right of elec- 


tion of their own members; and though the time 
may be aſſigned, when that juriſdiction was exerciſed 
in another place, yet there has been a uſage long 


in enough to hinder that point from being drawn in 
ſete: Nueſtion, eſpecially after the ſanction given to it, by 
Acer the act made in the ſeventh year of King William's 


G | 
But though it be true, that the merit of the elec- 


Commons to judge of, becauſe they only can 
pive the proper and . moſt effectual remedy, by ex- 


Vor. IV. place 


court to have a. juriſdiction of that cauſe; but that 


tion of a member, be a proper ſubject for the Houſe 


luding the uſurper, and giving poſſeſſion of the 
L 
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place to him who has the right; yet there is a great 


ment: A man has a right to his freehold by the com- 


Tight of voting, may as well pretend to take away 


the Houſe of Commons, is not ſufficzent, unleſs pro- 


cCleſiaſtical courts, which proceed according to the 
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difference between the right of the electors, and the 
right of the elected; the one is a temporary right to 
a place in Parliament, pro bac vice, the other is a 
freehold, or a franchiſe : Who has a right to ſit in 
the Houſe of Commons may be properly cognizable 
there; but who has a right to chuſe, is a matter ori. 
ginally eſtabliſhed, even before there was a Parliz- 


mon law, and the law having annexed his right of 
voting to his freehold, it is of the nature of his free 
hold, and muſt depend upon it. The fame law that 
gives him his right, muſt defend it for him, and 
any other power that will pretend to take away his 


the freehold, upon which it depends. 
To ſay the plaintiff, in this caſe, may apply to 


ed; never any ſingle elector of any county or bo- 
rough, did complain to the Houſe of Commons, 
that he was debarred of his vote, and deſire them 
to determine his particular right. Sometimes, ſome 
of thoſe who have right to chuſe in a borough have 
complained, that perſons have been returned by the 
Officer, who were not duly elected, as being an 
injury done to the whole community of the borough, 
to have a perſon without right ſit there as their re. 
preſentative: But this is only to bring the merits d 
the election in queſtion, of which that houſe hath 
cognizance, and therefore, as incident and neceſſary 
thereto, they may try the right of electors, which 
of them, by cuſtom, or letters patents, have voices; 
but this is no more than all courts have. In the ec: 


civil law, if the ſuit be originally proper for their 
juriſdiction, they have —— by. | jr things 
foreign thereto, as if letters patents, or conveyance 
of lands come in queſtion, though primarily and 
originally determinable in the courts of common 
25 | law, 
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law. Matrimony is properly under the juriſdiction 
of the eccleſiaſtical court, and if a queſtion ariſes 


between the ſuppoſed married parties in their life- 


time, or upon dower, or baſtardy, it ſhall be tried 
andYetermined there: But when an action is brought 
by a man and woman, fuppoſing her to be his wife, 


if the defendant pleads in abatement, that they were 


not married, it ſhall be tried by a Jury where the 
action was brought; fo if any one's title to lands 
depends on a marriage, if an action be brought to 
try the title, the marriage may be determined by 
a Jury, This ſhews plainly, that becauſe the Houle 
of Commons may determine who are electors, and 


who are not, incidently, and fo far only, as it is ne- 


ceſſary to try the right of the election, it doth not 
follow, that when the right of election is not in que- 
ſtion, they can try the right of an elector. 

When the right of the candidate is examined in 
the Houſe of Commons, it is in order to determine 
which perſon hath the right to join with them in the 
making of laws, and other publick ſervices; and if, 
in order to the determining this point, the Houſe of 
Commons muſt judge of the electors, they do it 
only to this purpoſe. But the courts of law judge 
ot an elector's right wholly to another end, as it is a 
legal right, to aſſert that, and to repair in damages 


the elector who is wrongfully hindered from exer- 


aling it. This is what the Houſe of Commons can- 


not do, nor to this day was there ever any applica- 


ton made to them to do it, and it may be reafon- 
ably ſippoſed they will not now begin to take it 

It commonly takes up a great part of the time of 
a kMon, to determine the cafes of elections, be- 
fore they can be ſure the houſe is compoſed of fuch 
8 have a right to ſit; but ſhould they once pretend 


to take cognizance of particular mens complaints, in 


order to decide the rights of electors, it would be 


poſſible for them to have any leiſure to employ. 


$32 them- 
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themſelves about the ardua & urgentia negotia Regni, 


the ſafety and defence of the kingdom, for which 
the writ calls them together. It is granted, that the 


deciding of the right of electors is a matter of great 
weight, and in conſequence concerns the lives and 
liberties of the ſubjects of England, but the law hath 
provided a proper remedy to be purſued in the or. 
dinary methods of juſtice, a remedy that 1s adequate, 


where damages may be recovered. The plaintiff 
in this caſe, knew he had a right by law to give his 
vote, and when he found himſelf deprived of it, he 


| reſorts to the law for his remedy: And it is probable, 


moſt of the electors of England will be of his mind, 
and think it for their intereſt to reſort to the courts 


of Wetminſter-hall, for aſſerting this great right of 


theirs upon occaſion, where they may prove theit 
caſe by witneſſes upon oath, and have their damage 
aſſeſſed by their countrymen duly ſworn, nothing of 
which can be done, if they are to ſeek for a remedy 
in the Houſe of Commons. | 

Where a man is injured, if he cannot bring hi 
action to recover the thing it ſelf he hath loft by 
the injury, the law will always give him damage 
in lieu thereof. | Es, 3 
It was faid in the debate of this caſe, that inſtance 
were to be given, where the party injured did not 
recover damages, as in caſe where one has a right 


of preſentation, and is diſturbed, he could not r- 


cover damages at the common law, and that was 
reſembled to the right of an elector, which was 
faid to be only a right of nomination. But the an- 
ſwer to this objection is plain; there the law gives 


the party a remedy to recover the preſentation, the 


thing that was taken from him, to which he is 1. 
ſtored by the judgment; but in the preſent caſe, there 
is no poſſibility for the plaintiff to recover the 
thing he has loſt, which was his vote at the election, 
for that election is over, and can, never be had 


| again, fo that the plaintiff cannot poſſibly have any 


reparation, 


* 
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WW reparation, unleſs it be in damages, and this fort of 
\ Wl reparation, the Houſe of Commons cannot give him. 
If the plaintiff, and all other injured electors, 
t Hhould be obliged to go to the Houſe of Commons 
br ſatisfaction, it may be reaſonably ſuppoſed, that the 
Parliament may be diſſolved before it could come 
- bo his turn to have his cauſe heard: What would be 
„the conſequence of this? If the plaintiff muſt be 
\, Wl thereby without remedy, would not the law be no- 
toriouſly daftive ; and yet none will fay, that ano- 
ther Parlianht did ever take cognizance of any 


ceding Parliament: But ſuppoſe the next Houſe of 
Commons will determine it, what endleſs work 


probably, the enſuing election would make as many 


ze new queſtions as that which went before, and which 
of Ml the Parliament did not live long enough to diſpatch. 
dy As to what was objected, that the ſame matter 

may come in queſtion in the Houſe of Commons, 
his WM where it may be determined, That this plaintiff hath 
by WY 10 right; fo that great confuſion would ariſe from 


ges different judgments in different courts; it is no more 


than what may happen every day in Meſtminſter-hall, 


ces WM where the ſeveral courts may be of various opinfÞbns 


not I upon the ſame queſtion, and yet no hurt is done to 
ght WM the publick ; nay, this is no more than happens 
e.: {Wh often in the Houſe of Commons, where the right of 


was lf election in the fame borough is decided different 


was WI vays in different Parliaments, and they do not think 
an- themſelves diſhonoured by it. + 


Ives WY This contrariety of judgment can never appear, 


the bor the Houſe of Commons never gives a direct judg- 
$ re- rvent, on this or that individual elector's right; the 


here I voting is either upon a general queſtion of the com- 
the I petitors, or where the right of election in the bo- 


tion, I wugh is placed, whether all inhabitants, or thoſe 


had under a particular qualification, or whether the 
any I whole commonalty, or a ſelected number have voices, 


3 and 


injury done, upon account of an election, to a pre- 


vould the Houſe of Commons be engaged in? For 
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and all theſe are but ways and means to determine 
the right of election. 7 

If the Houſe of Commons judge of the right of 
a particular elector at any time, it is only pro if 
vice, ſo far as it relates to the particular caſe before 
them, but ſurely the houſe never thought the eleCtar 
freehold finally concluded thereby, becauſe he is no 
party to that ſuit, his right came not there in queſtion 
originally, but conſequentially, in a cauſe litigated 


between other perſons, to which he is party, and 
it cannot be agreeable to right reaſon the * 
ciples of law, for a man's right to be concluſively 


determined, in a cauſe between other parties. 
And after all, where is the damage to the publick, 
if there ſhould be a variety in the determination of 
the Houſe of Commons, and the courts of Wal. 
minſter? It is not impoſſible, in the nature of things, 
for the courts of law have great advantages which 
the Houſe of Commons want, they want the help of 
juries, and the 2 of giving oaths, and they 
_ not to be diſpleaſed with their electors, if they 


reſort to courts provided with theſe powers, for aſſert 


ing their right of election, | eſpecially when it b 

conſidered, that the perſon whole pretenſions the 

Houſe of Commons approves of, will fit there, which 

is all they are concerned in: They are the elected; 

and it would be ſtrange, if that ſhould. intitle them 

to challenge the ſole power of deciding the rights df 

their electors; which is indeed to chuſe their electors 
It was urged as a. great argument againſt the 


maintaining this action, that it had been adjudged 


in the caſe of Mr. O»/low, in the 33d year of King 
Cbarlis the ſecond (ſecond Vent. 37.) That no ac- 
tion did lie at common law, for a falſe return of 4 
member to. ſit in Parliament; and that in the cat 
of Barnardiſton and Sagme, it was adjudged the can. 
didate could not maintain an tion againſt the Sherif 
for a double return; and if the perſon elected to 
ſerve in Parliament cannot maintain an en againk 

| the 
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the officer, it was urged à fortiori, that the perſon 


electing, who perhaps is but a cobler, ought not to 
be allowed to have ſuch an action. | 


It was anſwered, that the law of England has no 


reſpe&t to perſons : If an elector be a cobler, he is a 
freeman of England, and has that great privilege be- 


longing to him, to be repreſented in Parliament. It 


was remembered with what great variety of opinion 
among the Judges, that caſe of Sir Samuel Barnar- 
dfton was determined, and what an alarm that judg- 
ment gave to the Houſe of Commons, to ſuch a de- 
gree, that in the ſeſſion of Parliament 1679. a 
Committee was appointed to enquire into it as a 
grievance. And it was obſerved, that the great de- 
ſign of the act of Parliament made in the ſeventh 
year of the late King (which was often mentioned 
in the debate of this caſe to other purpoſes) was to 
cure the many inconveniences ariſing from that judg- 
ment, and the judgment in Mr. Onflowe's caſe, which 
only followed Barnardiſton's, and was judged upon 
the authority of it. But there 1s no reſemblance be- 
tween thoſe caſes and the caſe of an elector. In 
Barnardiſton's caſe of a double return of members, 
the reaſon on which the judgment was founded, was, 
that a double return was no return which the law took 
notice of, but was only allowed of by the cuſtom 
of Parliament, When an officer who doubts, makes 


a double return, he ſubmits to the judgment of the 


Houſe of Commons; and if that houſe admits of ſuch 
a return, as they had often done, it would be hard 
the law ſhould ſubject a man to an action, for ſub- 
mitting a matter of fact, (the truth of which the 
officer doubts) to the determination of thoſe who 
have a juriſdiction of the matter, and approve the 
manner of ſuch a return. | 

In the other caſe of a falſe return of a member, 
ſeveral reaſons may be aſſigned for the judgment, 
which are not applicable to the caſe of an elector; 
perhaps it might be becauſe ſuch a return is a maniteſt 

| L 4 inury 
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is another reaſon very obvious, becauſe the candidate 


is what the law has the principal regard to, and there 


of Commons, or other things happening in that 
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injury to every one of the electors (tho? principally WM he 


to the candidate) and therefore it might fall within 
the reaſon of Wilkam's caſe above-mentioned, that 
every elector might ſue him; and therefore none of 
them ſeverally can maintain the action. But there 


has a proper remedy to recover his place, from which 
he is excluded by the falſe return; the right of 
election is cognizable in the Houſe of Commons, 
there he will recover his ſeat in Parliament, which 


is no reaſon. he ſhould have another remedy elf. 
where. | 

It is abſurd to ſay, the electors right of chuſing 
is founded upon the law and cuſtom of Parliament; 
it is an original right, part of the conſtitution of the 
kingdom, as much as a Parliament is, and from 
whence the perſons elected to ſerve in Parliament do 
derive their authority, and can have no other but 
that which is given to them, by thoſe that have the 
original right to chuſe them; this doth not touch 
the juriſdiction claimed and exerciſed by the Houſe of 
Commons, to try the right of the election of theit 
own members ; they who pretend to be admitted to 
ſit there, ought to make out their right to the houſe; 
but there is no ground to infer from thence, that the 
houſe hath power to try or determine the right of 
other perſons, who are not their members, and do 
not pretend to any place amongſt them, 

It was ſaid, that if this action were allowed, there 
would be a way found out for the Lords to let them. 
ſelves into, to judge of the right of the members of. 
the Houſe of Commons to fit there, and by parity 
of reaſon to judge of their own privileges, as it 
actions were brought for words ſpoken in the Houk 


houſe ; which would be of ill conſequence. 
But it was faid in the firſt place, that this objection ¶ of 
was little applicable to the preſent caſe, a Pa 
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has no relation to the ſitting of that member, for 
whom the elector who brings his action gave his 


at vote. | 

of And ſecondly, if things are fo ordered by the 
re conſtitution of the Engh/b government, that the ul- 
te Wl timate reſort in point of judicature is lodged with 
ch Wl the Lords, let the caſe concern what it will, when 
of tit is brought before them by writ of error, they are 


bound to give judgment one way or other; and as 
ich to the particular inſtance mentioned, relating to 
ere words ſpoken in the Houſe of Commons, it was faid, 
Ie. there never was a greater attempt made upon liberty 

of ſpeech in the Houſe of Commons, than by the 
ing information brought in the King*s-Bench, 5 Car, 1. 
nt; WM againſt Sir John Elliot, Denzil Holles, and Benjamin 
the Valentine, Eſquires, for words ſpoke in the Houſe of 
rom Commons; they pleaded to the juriſdiction of the 


to court, as being for what was done in Parliament, 


but WM and therefore ought not to be examined or _ 
the ii ed elſewhere 3 but judgment was given Againſt 
them, and great fines impoſed upon them (Cxo. 
Car 181.) in the Parliament, which met in 1640, 
theſe proceedings were taken into conſideration with 
great warmth, and the 8th of July, 1641. it was 
reſolved in the Houſe of Commons, that the exhi- 
biting of that information was a breach of the pri- 
vilege of Parliament; and that the over-ruling of 
the plea to the juriſdiction of the court, and the 
judgment and all that followed thereupon, was 
againſt the law and privilege of Parliament, and 


them. many other ſevere votes were paſſed. Thus the 
ers of WM nutter reſted till after the reſtoration of King 
parity WW Charles the ſecond ; but when things grew to be ſet- 
as it WW tled, and there was leifure to conſider the conſe- 
Houk I quences of former proceedings, the Houſe of Com- 


| that i mons began to think, that thoſe votes were not to 

de depended upon as a ſufficient ſecurity, in a caſe 
ection of fo high a nature, ſince upon liberty of ſpeech all 
Parliamentary debates . were founded; and they 
has could 


154 


PARLIAMENTARY A. 1703-4, 
could not think that great privilege ſafe while 6 
folemn a judgment ſtood in force. Therefore in 
1667, the conſideration of this matter took up a 
great part of the ſeſſion, and the beſt expedient 
they could find out was, firſt, to come to a reſolu- 
tion among themſelves, that the judgment given, ; 
Car. 1. in that caſe, was an illegal judgment, and 
againſt the freedom and privilege of Parliament; 
and then to preſent this reſolution of theirs to the 
Lords at a conference, which was done 10 Decen- 
ber 1667, and to deſire their concurrence. The 
next day the Lords concurred in the reſolution, and 
at the fame time (which was a thing aimed at and 
deſired by the Houſe of Commons) the Lords order. 
ed the Lord Holles to bring a writ of error in Par. 
lament, to the end there might be a judicial de- 
termination of that great point, which was done 
accordingly ; and on the 15th of April, 1668, that 
cauſe coming to be heard in Parliament, the judg. 


ment in the King*s-Bench was reverſed, to the great 


ſatisfaction of the Houſe of Commons. 
So little did the Houſe of Commons entertain jea- 
louſies of this kind, that they themſelves reſorted 


to the judicature of the Lords, in the manner that 


has been mentioned, upon ſo weighty an occaſion. 
It was objected, that many inconveniencies would 
follow, if this action were allowed; but they were 
very ſparing in giving particular inſtances of tho 
inconveniencies. 
But nothing is plainer, than that by the plaintift's 
prevailing in this action great inconveniencies wil 
be prevented, and the ſubjects right and property 
ſecured againſt the partialities and corruption of o 
ficers, who are truſted in a matter of ſo great mo- 
ment, as the receiving and allowing their ſuffrage 
upon elections, | | 
This tends to encounter falſe returns in the firlt 
approach, and to have juſt returns is all rhe Houſe 
of Commons ought to deſire. __ 
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in MW this action did not lie? How would occaſions of com- 
a Wl plaint be multiplied ? The officers who had the re- 
nt MW turn would become the maſters of elections, and 
u. Wl 2dmit and reject electors as they pleaſed with impu- 
; WH nity; for if the electors are only to ſeek for a re- 
id Wl medy before the Houſe of Commons, it would be 
t; a remedy worſe than the diſeaſe; the greateſt part 
he of their caſes would never be determined for want 
M of time; and they who could get their caſes heard, 
ne could have no amends, that is, no damages given 
nd them for reparation of the wrong, beſides the abſur- 
nd i dity of having, for the moſt part, the parties to the 
ler. injury, thoſe who fit by a falſe return, parties to the 
al- judgment. 


de. do that to deny this action, is to deny the benefit | 


one of the law in a matter of the moſt tender concern to 
hat an Engh/bman.. 
dg. To pretend it to be a breach of privilege of the 
reat Houſe of Commons, for an elector to ſeek for re- 
medy at law, if he be wrongfully excluded of his 
jea- Wl vote, is very ſtrange. | 
rted That certainly can never be eſteemed a privilege 
that of Parliament, that is incompatible with the rights of 
dn. Wl the people. Every Exgliſbman is intitled to repa- 
ould Wl ration for the injuries done to his rights and fran- 
were chiſes, in the ordinary and common methods of juſ- 
hoſe I tice, where the juries who try, and the witneſſes 
who give evidence, are to be upon their oaths. 
tift's Wil Magna charta, cap. 29. is very expreſs. No Free- 
will van ſhall be difſeiſed of bis freebold, or liberties, or 
erty Wl free cuſtoms, unleſs by the lawful judgment of his Peers, 
{ of- WW by the law of the land. 
By the lawful judgment of the Peers, in the caſe of 


vpon their oaths. 

If one be injured in ſuch a manner as the plain- 

tif in this action hath been, no man can ſay that 

per legem terre, by the law of the land, he can have 
| a remedy 


How endleſs would the inconveniencies be, it 


a commoner, is meant, by a jury of lawful men 
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a remedy for ſatisfaction, and aſſerting his right, in 


the Houſe of Commons; if there be any ſuch law, 
it muſt. be either ſtatute law, or common law. 


No tatute gives him ſuch a remedy, nor doth the 


common law, becauſe that is conſtant uſage for time 


immemorial; and there is not one precedent can be 
produced, that ever any man, upon ſuch an occa- 


fion, did ever apply to the Houſe of Commons for 


relief. 


Upon the fourteenth day of January, 170g. the 
Houſe of Lords reverſed the judgment, and gave 
judgment, that the plaintiff ſnould recover. 


This ſtate of the caſe being read and approved 
of, the houſe came to the following reſolutions, 


It is reſolved by the Lords Spiritual and Tem- 
yur in Parliament aſſembled, that by the known 


ws of this kingdom, every freeholder, or other 
perſon, having a right to give his vote at the elec- 


tion of members to ſerve in Parliament, and being 


wilfully denied or hindered fo to do by the officer 
who ought to receive the ſame, may maintain an 
action in the Queen's courts againſt ſuch Officer, to 


aſſert his right, and recover damages for the in- 


Jury. 14 | 
It is reſolved by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, that the aſſerting, 
that a perſon having right to give his vote at an 
election, and being hindered ſo to do by the Officer, 


who ought to take the fame, is without remedy | 


for ſuch wrong by the ordinary courſe of law, 18 


deſtructive of the property of the ſubject, againſt 
the freedom of elections, and manifeſtly tends 00 


encourage corruption and partiality in Officers, who 
are to make returns to Parliament, and to ſubject 
the freeholders, and other electors, to their arbitrary 
will and pleaſure, | _ | f 

0 ä 3 


Ro 2" IE 
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It is reſolved by the Lords Spiritual and Tem- 
ral in Parliament aſſembled, that the declaring 
Matthew Aſhby guilty of a breach of privilege of the 
Houſe of Commons, for proſecuting an action a- 
e gainſt the conſtables of — for not receiving 
e his vote at an election, after he had in the known 
* and proper methods of law, obtained a judgment in 
r Parliament for recovery of his damages, is an un- 
precedented attempt upon the judicature of Parlia- 
de ment, and is in effect to ſubject the law of England 
Ve to the votes of the Houſe of Commons. 
It is reſolved by the Lords Spiritual and Tempo- 
ral in Parliament aſſembled, that tlie deterring elec- 
ed WM tors from proſecuting actions in the ordinary courſe 
15, of law, where they are deprived of their right of 
voting, and terrifying Attornies, Sollicitors, Coun- 
ſellors, and Serjeants at law, from ſolliciting, pro- 
m. ſecuting, and pleading in ſuch caſes, by voting Reir 


wn ſo doing to be a breach of privilege of the Houſe of 


aer Commons, is a manifeſt aſſuming a power to con- 
c- twul the law, to hinder the courſe of juſtice, and 
ng Wl ſubject the property of Engliſhmen, to the arbitrary 
cer votes of the Houſe of Commons. © ; 


in- mons to Aſply, had not that effect as might have 
been expected, for before the then following ſeſſions, 


em. not only execution was taken out upon the faid 
ng, judgment, but Mr. Mead brought actions of the 


Ike nature for Fobn Paty, Jobn Oviat, Jobn Paton, 
Jun. Henry Baſſe, and Daniel Horne, five other in- 


for the ſaid borough of Ailgſpury; of which com- 
plaint being made to the Houſe of Commons, they 
proceeded as follows, 


men, committed by the Houſe of Commons: And the re- 
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] The declaration and lenity of the Houſe of Com- 


habitants of Aileſbury, for being denied their votes 
at the election of members to ſerve in Parliament 


All the proceedings in relation to the Aileſbury- 


| port 
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port of the Lords journal, and reports of the conferences, 
and of the free conference. 


Martis 21 die Novembris, 1704. 


A complaint being made to the houſe, that Robert 
Mead, an Attorney at law, had proceeded in the 
cauſe of Aſoby and Y/bite, and others, ſince the laſt 
ſeſſion of Parliament, and taken the defendants in 
execution, in breach of the privilege of this houk. 


1 Ordered, | : | | AS 
That the matter of the ſaid complaint be heard 
at the bar of this houſe upon Thurſday morning 


That the faid Robert Mead do attend this houſe 
upon Thur ſday morning next. 5 
Jovis die 23 Nevembris, 1704. 0 


The order of the day being read for the heat. 
ing the matter of the complaint ' againſt Robert 
Mead, an Attorney at law, for having proceeded 
in the cauſe of 4ſbby and White, and others, ſince 
the laſt ſeſſion of Parliament, and taken the defen- 
= in execution, in breach of the privilege of this 

$25 5 | 


* Martis 13 die Martii, 1704. Ordered, That all the pro- 

ings in relation to the 4ile/bnry-men committed by thi 

houſe, and the re of the Lords journal, and reports « 
the conferences, and of the free conference, be printed. 


Or dered. 


That Mr. Speaker do appoint the printer of the ſaid proceed 
ings and reports. Paul Fodrell, Cl. Dom. Com. . 


Oer, 


nig 
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Ordered, To 


That the hearing the matter of the faid is 
be ad journed until 7 "— ſeven. night. 


Ordered, | 
ert That the ſaid Robert Mead do attend this houſe 
he upon 7. ueſaay ſeven- night. 


aft 53 further complaint being made to che houſe, that 
in WM fince the reſolutions of this houſe the laſt ſeſſion, up- 
i, on the caſe of Abby and White, there had been ſeve- 


nl new actions brought by John Paty, Jobn Oviat, 
Jobn Paton, Junior, and Henry Baſſe, and proſecu- 
150 ted by the ſaid Robert Mead, againſt the Conſtables 
ing E * in breach of the privilege of this 


Ordered, ED 
wi That the matter of the ſaid complaint be alſo 
ew at the bar of this houſe upon Tueſday ſe ven- 
night, | 


| Oraered, 
en That the ſaid Jobn Paty, John Oviat, Jobn 
„n Paten, Junior, and Henry Baſſe, do attend this 
ded WM houſe upon Tueſday nn. | | 


— Ordered, | | 
* That copies of the original declarations in the 


ſaid actions be laid before this houſe. 
Veneris 24 die Novembris, 1704. 


Ordered, 
That Daniel Horne, a Plaintiff in one of the * | 
ons brought againſt the Conſtables of Aileſbury, of 
which complaint was made to the houſe yeſterday, do 
attend this houſe upon 7. e ſcven- night. 


Maris. 


| privilege, committed by Robert Mead, Fobn Paty, 
Jobn Oviat, John Paton, Junior, Henry Baſſe, and 


all the other perſons had been ſummoned, and do 


and brought in with rhe mace to the bar; who faid: 


with the reſolutions of this houſe of the laſt ſeſſion 


viz. one from Mr. Mead himſelf, and the other four 


aA N AAT A. 17034 
 Martis 5 die Decembris, 1704. 


The orders of the day being read, for the hearing 
the matter of the complaints of ſeveral breaches of 


Daniel Horne, and for their attending this houſe: 
The Serjeant at Arms was called upon, to give an 
account of what had been done for the ſummoning of 
them; and he acquainted the houſe, that his meſſen- 
ger had been at Aiigſbury, and left a copy of the 
order at Mr. Mead*s houſe, and at his chamber in 
Thavits-Inn, but that he does not attend; but that 


attend. 8 
And thereupon Mr. Arthur Crabb was called for, 


That he was an Attorney for the late Conſtables of 
Aileſbury, in five ſeveral actions, at the ſeveral {uit 
of Fohn Paty, Fohn Oviat, Jobn Paton, Junior, 
Henry Baſſe, and Daniel Horne, and that he did 
ſerve Mr. Robert Mead the 6th of March laſt, 


of Parliament, relating to the proceedings in the 
cauſe of Aſhby and White, and others, by giving 
him a copy thereof, and ſhewing him the reſolution 
ſigned by the Clerk of this houſe : And that he at- 
terwards, viz. the 10th of June laſt, had from Mr. 
Mead copies of five declarations in the ſaid actions 


left at his houſe, which Mr. Mead afterwards owned, 
and that he paid Mr, Mead for them all. Which 
copies of declarations the ſaid Mr. Crabb produced 
to the houſe, together with notice in writing from 
the ſaid Mr. Mead, the 22d of July laſt, that he 
would try one of the ſaid actions, but not the other 
four, at the then next aſſizes. 


And then he withdrew. 


And 
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And the notice was read. 

Ant the copy of the declaration between Paty and 
White & aP was alſo read.“ 

Then the ſaid John Paty, John Oviat, Fobn Pa- 
tm, Junior, Henry Baſſe, and Daniel Horne! were 
ſeverally called into the bar, and examined, and then 
withdrew. | 


Reſolved, xt 

„That it appears to this houſe, that John Paty of 
Hylbury, has been guilty of commencing and proſe- 
cuting an action at common law, againſt William 
bite, and others, late Conſtables of Ayleſbury, for 
not allowing his vote in the election of members to 
ſerve in Parliament, contrary to the declaration, in 
high contempt of the juriſdiction, and in breach of 
for, Wi the known privileges of this houſe. 


es of Reſolved, 

ſuis WY That it appears to this houſe, he Jobn Oviat of 
mol, Hleſbury, has been guilty of commencing and pro- 
kcuting an action at common law, againſt the late 
Conſtables of Ayleſbury, for not allowing his vote in 
the election of members to ſerve in Parliament, con- 
tary to the declaration, in high contempt of the j Ju- 
diction, and in breach of che known privileges of 
this houſe. ' | 


iving 
ations 


he al. 
1 Mr. Reſobved, 
oy That it appears to +his houſe, that Jab obn Paton, 


Junior, of Ayleſbury, has been guilty of commen- 


wy ing and proſecuting an action at common law, a- 
WV hic | painſt the late Conſtables of Ayleſbury, for not allow- 
＋ ng his vote in the election of members to ſerve 1 in 


nat nd This Declaration of Paty relates to the election of members 


2 other o ſerve 1 in the Parliament, __ in the 1 2th your _e his late Ma- 


y's reign. 


u Vou, V. M Parliament, 
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of Slleſbury, 
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Parliament, contrary to the declaration, in high 


contempt of the juriſdiction, and in breach of the 
known privileges of this houſe. 


Reſolved, . = 9 6 | 
That it appears to this houſe, that Henry Baſſe of 
Ayleſbury, has been guilty of commencing and pro- 
ſecuting an action at common law, againſt the late 
Conſtables of Ayleſbury, for not allowing his vote in 
the election of members to ſerve in Parliament, con- 
trary to the declaration, in high contempt of the ju- 
riſdiction, and in breach of the known privileges of 
PW 


Reſolued. + £1 
That it h to this houſe, that Daniel Hor 
as been guilty of commencing and 

roſecuting an action at common law, againſt the 
1 Conſtables of Ayleſbury, for not allowing his vote 
in the election of members to ſerve in Parliament, 
contrary to the declaration, in high contempt of the 
juriſdidtian, and in breach of the known privileges of 


this houſe. 


Reſolved, _ | 8 

That it appears to this houſe, that Robert Mai 
has been guilty of ſoliciting and proſecuting (as At- 
torney at law) divers actions at common law, againſt 
PVilliam White and others, late Conſtables of AF 
bury, for not allowing divers votes in the election of 
members to ſerve in Parliament, contrary to the de 
claration, in high contempt of the juriſdiction, and 
in breach of the privileges of this houſe. 


Ordered, | e 
That the ſaid John Paty. be, for his ſaid offence, 
committed priſoner to her Majeſty*s Goal of New 
gate : and that Mr, Speaker do iſſue his warrant ac. 
cordingly. | 
Res >” Orderel, 


do 


A. 110k | DEBATES. 
Ordered,” 


That the 1d Foby Ou be; for his fad 1 
committed priſoner to her Majeſty? s Goal of Newgatez 


and that Mr. Speaker do iſſue ** warrant accord- 
ingly. 


Ordered, 

That the faid Job Beg 1 bs, for his 
id offence, ' committed priſoner to her Majeſty*s 
Goal of Neregate; and that Mr. pow 0 ſue 
his warrant —— 


Ordered, 


That the ſaid Henry Baſſe bas for his aid Se 


committed priſoner to her Maj jeſty” s Goal of New- 


gate; and that Mr. Speaker do iſſue . warrant ac- 
ending. 


Orderel, 1 2 

That the ſaid Daniel 1 Horns be, for his | fad 4 
fence, committed priſoner to her Majeſty's Goal of 
Newgate ; and that Mr, 12 go ſue his war- 


rant accordingly. 


- Ordered, va | | 
That the Serjeant at Arms FN gs this | houk 
do alte chre that the d warrants be executed.” 


Ordered, | : 
That the faid Role Mead be, for his ſaid offence, 
taken into cuſtody' of the Serjeant at Arms e 


| this houſe, 


Jovis 1 die . 1704. 


el 5 
That the Keeper of Newgate do to-morrow mor- 
ning bring to this houſe John Paty, Fobn Oviat, 
fohn Paton Junior, Henry Baſſe, and Daniel 
2 Horne, 
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Horne, committed by this houſe, and that Mr. 


Speaker do iſſue his warrant or warrants accord. 
ingly. = Ie PHT 0 Tu iq D577 


Veneris 2 die Februarii, 1704. 


The houſe being informed, that the Keeper of 
Newgate attended (according to order) with Foby 
Paty, Fohn Oviat, Fobn Paton Junior, Henry 
Baſſe, and Daniel Horne, committed. by this houſe, 
ſeveral of them were ſeverally called in and examin- 
ed, and then withdrew. 

And alſo the Keeper and his Clerk, and Turn- 
key, and one Edward Hill; were called in and ex 


amined, and then withdrew. 


Ordered, ARE INE 
That the faid Jobn Paty, John Oviat, Fi 


+ 


Paton Junior, Henry Baſſe, and Daniel Horne, be 1. 


manded priſoners to her Majeſty's priſon in Newgate; 
and that Mr. Speaker do ĩſſue his warrantsaccordingly 


| Sabbati 24 die Februarii, 1704. . 


The houſe being informed, that there have been 
endeavours to bring a writ of error on the proceed 
ings in the court of Queen bench, upon a Habea 
Corpus granted there, for the perſons committed 
by this houſe to Newgate for breach of their priv: 


lege, and thereby to bring the commitments of this 


houſe under the examination of the houſe « 
Peers.“ 11 85 


* What incenſed the Commons yet more, was the behavior! 
of John Paty and John Oviat; two of the priſoners, who think: 
ing themſelves wronged in their being remanded to Newgat!, 
humbly petitioned the Queen for a writ of error, in order t0 
bring the judgment of the court of Queen s- bench before her Ma. 
jeſty in Parliament. The Commons were no ſooner informed dl 
theſe petitions, but they made the above votes. Annals of Quinn, 


Anne, Vol. 3. p. 188. 
6 | Keſolvel, 


71A. 1704. 
. | Reſolved, 


That an humble addreſs be preſented to her Ma- 
jeſty, humbly to lay before her Majeſty the un- 


DEBATES. 


doubted right and privilege of the Commons of 


| England, in Parliament aſſembled, to commit for 
of Ml breach of privilege ; and that the commitments of 
_ this houſe are not examinable in any other court 
whatſoever :* And that no ſuch writ of error was ever 
19 brought, nor doth any writ of error lie in this caſe. 
in. WW And that as this houſe hath expreſſed their duty to 
her Majeſty,” in giving diſpatch to all the ſupplies, 
. © they have an intire confidence in her Majeſty's 
ox. MW goodneſs and juſtice, that ſhe will not give leave for 
the bringing any writ of error in this caſe ; which 
will tend to the overthrowing the undoubted rights 
and privileges of the Commons of England. | 


a Ordered, 


ate; That the faid addreſs be preſented to her Majeſty, 


g. by ſuch members of this houſe as are of her Maje- 
ſty's moſt honourable Privy- council. 


Reſolved, ; 
Lo That whoever has abetted, promoted, counte- 
ce. mnced, or aſſiſted the proſecution of the ſeveral 
ea; vrits of Habeas Corpus, brought for the priſoners 
rted committed by this houſe, and ſince their being re- 
priv. manded have endeavoured the procuring writs of er- 
* this wr, are guilty of conſpiring to make a difference 
between the Lords and the Commons in Parliament 
aſembled, are diſturbers of the peace of the king- 
dom, and have endeavoured, as far as in them lay, 


aviont to overthrow the rights and privileges of the Com- 
think- WF mons of England in Parliament aſſembled, 

woatt, , 

% Ordered, 5 
med i That a Cimmittee be appointed to examine what 
Dan perſons have been concerned in ſoliciting, proſecu- 
Clog ting, or pleading, "_ the writs of Habeas Corpus, 
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Judicial proceedings, being of the higheſt importance, 


' thing of ſo preat a concern. 
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or writs of error, on the behalf of the perſons com- 


þ 
. . tl 
mitted to Newgate for breach of the privilege of IM bi 
this houſe ; or what other perſons have promoted or MW p 
9 meaAMe. 0405 _ m 
And a Committee was accordingly appointed ; MW re 

in 

c| 

Jo 


and that they do meet this afternoon as ſoon as the 


houſe is riſen, in the Speaker's chamber, and have 
power to ſend for perſons, papers, and records, and 
to ſit de die in diem. ws | 


5 Lame 26 die Februarii 1704. to 


Mr. Secretary Hedges acquainted the houſe, that WW be 
their addreſs of Saturday laſt, in relation to the bi 
writs of error therein mentioned, having been pre. 
ſented to her Majeſty, according to the order, her 2 
Majeſty was pleaſed to give this gracious anſwer, tt 
ViZ, 


Her Majeſty is much troubled to find the Houſe of ih 
Commons of opinion, that her granting the writs i f 
of error, mentioned in their addreſs, is againſs their 
privileges, of which ber Majeſty will altways be as 
tender as of her own prerogative , and therefore tit 
Houſe of Commons may depend, ber Majeſty wil 
not do any thing to give them any juſt occaſion of con- 
plaint: But this matter, relating to the courſe if 


her Majeſty thinks it neceſſary, to weigh confiler 
very carefully what may be proper for her to do, in 


FKeſolved. 

' That this Houſe will take her Majeſty's gracious 
anſwer into conſideration to-morrow morning. 

The Earl of Dyſert reported, from the Committee 
appointed to examine what perſons have been con- 
cerned in ſoliciting, proſecuting, or pleading upon 
the writs. of Habeas Corpus, or writs of error, 0 

1 | the 


littee 


upon 
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the behalf of the perſons committed to Newgate for 
breach of the-privileges of this houſe, or what other 
perſons have promoted or abetted the fame, the 
matter as it appeared to them; which they had di- 


rected him to report to the houſe, which he read 
in his place, and afterwards delivered in at the 


clerk's table, where the ſame was read and is as fol- 


loweth. 

Upon the examination of ſeveral perſons, it ap- 
peared to the Committee, that Mr. Lexander Den- 
jon, (now Mr. Juſtice Denton) moved in the court 
of Queer s-Bench for the writs of habeas corpus, on 
behalf of the perſons committed to Newgate for 
breach of the privileges of this houſe * 

That Mr. Serjeant Hook moved in the court of 
Auen - Bench, to ſhorten the day tor the return of 
the ſaid writs, 


That Mr, Francis Page, (now Mr. Juſtice Page,) | 


Mr. Fames Montague, Mr. Nicholas Lechmere, and 
Mr. Alexander Denton pleaded on the returns of the 
fad writs. 


That Mr. James Montague (late Lord Chief Ba- 


ron,) and Mr. Nicholas Lechmere, (late Lord Lech- 
mere,) attended as counſel at the Lord Chief Juſtice 
Holt's chamber, to conſider what entry ſhould be 
made of the Remittitur. 


Holling ſhead, a meſſenger nv this houſe, 


informed the Committee, that he endeavoured to 
ſerve the ſummons u 


but not meeting with him, he ſhewed his clerk the 


original order of ſummons, which his clerk refuſed 
| to read; thereupon he offered him a copy of it, 
which he refuſed to receive; however he left the 
copy in Mr, Lee's chamber. 


Ly The arguments on the habeas corpus a are inſerted after theſe 


proceedings, that there may be no N in the . 


ings of the Honfe of Commons. 
M 4 | King: 


n Mr. Lee of Clement's Inn; 
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Kingham, another meſſenger, informed the Com. 
mittee he had perſonally ſerved Harris with 
the order of ſummons, and he faid he would at. 
tend: But neither Lee nor Harris attended the 
Committee Rs to the , of the 
Committee. 


Reſolved, | 
That it appears to this houſe, · that Mr. Lee, of 
Clement*s-Inn, having been ſummoned to attend 3 


Committee of this houſe, and not attending there. 


upon, is guilty of a contempt and breach of the 


privilege of this houſe. 


O: dered, | 
That the faid Mr. Lee be, for his faid contempt 
and breach of privilege, taken into the cuſtody of 
the ſerjeant at arms attending this houſe, 


Reſolved, 

That it appears to this houſe, that —— Harri; 
having been ſummoned to attend a Committee of 
this houſe, and not attending thereupon, is guilty of 
a contempt and breach of the e of this 


houſe. 


. ; 

That the faid ——— Harris be, for his faid con. 
tempt and breach of privilege, taken into the cu 
ſtody of the ſerjeant at arms attending this houſe. 

A motion being made, and the queſtion being 
put, that the farther conſideration of the Ra re- 
port, be adjourned till to morrow morning ? 
It paſſed in the negative. 

Then a debate ariſing upon the ſaid report, and 
the time being come * the houſe to attend her 


Majeſty, as ſhe had n with an addreſs: 


Reſolved, 


th 


fal 


thy 


A. 1704. 


DE BAT ES. 
Neos . 
That the debate be adjourned, dt. 


Feu, 


That the debate be adjourned till fix o'clock in 


the evening. 
Poſt meridiem. 


The hone reſumed the adjourned debate, upon 


| the report from the committee appointed to examine 


what perſons have been concerning in ſolliciting, 
proſecuting, or pleading upon the writs of habeas 


corpus, or writs of error, on the behalf of the perſons 


committed to Newgate. for breach of the privilege 
of this houſe ; or what other perſons have promoted 
or abetted the ſame. | | 


Reſolved, 556 
That Mr. Francis Page, in pleading upon the 
return of the habeas corpus, on behalf of the priſoners 


committed by this houſe, is guilty of a breach of 


the privilege of this houſe. 


Ord, it fit | 
That the faid Mr. Francis Pape be, for the ſaid 
breach of privilege, taken into the cuſtody of the 
krzeant at arms attending this houſe, 


Reſolved, 
That Mr. Fames Mountague, in pleading upon 


| the return of the habeas corpus, on the behalf of the 
priſoners committed by this houſe, is guilty of a 
| breach of the privilege of this houſe. Rn HS 


Ordered, _ 


That the faid Mr. James Mountague be, for the 


lad breach of privilege, taken into the cuſtody of 
the ſerjeant at arms attending this houſe. — 
| Reſobved, 
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Reſobved, 

That Mr. Nicholas Lechmere, in 1 upon 
the return of the habeas corpus, on the behalf of the 
priſoners committed by this houſe, is Sr of a 
breach of the privilege of this houſe. 

Ordered, 

That the fad Mr. Nicholas Lecbmere be for the 
faid breach of privilege, taken into the cuſtody of 
the Serjeant at Arms attending _ . 


Reſolved, 

That Mr. Alexander Denton, in Aang upon the 
return of the habeas corpus, on the behalf of the pri- 
ſoners committed by this houſe, is guilty of a breach 
of the privilege of this houſe. 


Ordered, 
That the "hid Mr. Alexander Denton be, 5 the 


ſaid breach of privilege, taken into the cuſtody of | 


the Serjeant at Arms attending this houſe. 
Ordered, 


That Jobn Paty, priſoner in Newgate by order 


of this houſe, for a breach of the privilege of this 
houſe, be diſcharged from his "ſaid confinement 
there, and immediately removed and delivered over 


this houſe. 


Ordered, 


That Jobn Oviat, priſoner in Newgate by order | 
of this houſe, for a breach of the privilege of this 
houſe, be diſcharged from his ſaid confinement there, 


and immediately removed” and delivered over into 
hows, cuſtody of the Serjeant at Arms attending this 
ouſe, 


* Ordered, 


into the cuſtody of the FOI at Arms attending 


A104. DEBATES. 171 0 
Ordered, . Ty j 

1 That Jam Paton junior, priſoner in Newgate by | 
© order of this houſe, for a breach of the privilege of ! 
a this houſe, be diſcharged from his faid confinement | 
there, and immediately removed and delivered over Þ 

into the cuſtody of the Serjeant at Arms attending | 

e this houſe. | ee i 
nn 5 1 
That Henry Baſſe, priſoner in Newgate by order 1 


ol this houſe, for a breach of the privilege of this 
© houſe, be diſcharged from his faid confinement 


F 
. K 


. there, and immediately removed and delivered over | 
h into the cuſtody of the Serjeant at Arms attending | 
this houſe, | . | 
Ordered, 
i That Daniel Horne, priſoner in Newgate by order 


ot Wl of this houſe, for a breach of the privilege of this 
houſe, be diſcharged from his faid confinement 
there, and immediately removed and delivered over 


into the cuſtody of the Serjeant at Arms attending 
ct this houſe, 


11s | 
nt Ordered, 5 | 
er That Mr. Speaker do iſſue his warrants for the i 
8 removal and delivery over of the ſaid ohn Paty, i, 
Wl 7b Oviat, Jobn Paton junior, Henry Baſſe, and I 
Daniel Horne, into the cuſtody of the Serjeaat at i 
| Arms attending this houſe.* | | 
er | | | F 
is * Tho! the Commons had reſolved before to take her —_ | : f 
re, ll anſwer into conſideration, yet being apprehenſive leſt her Ma- | Þ 
to jeſty ſhould t the writs of error, whereby the five A/esbury- : 
N Men might be diſcharged from their impriſonment, they ordered : 
18 them to be removed from Newgate, and taken into the cuſtody ! 
of the Serjeant at Arms ; which order was executed at midnight, Fo, 
with ſuch circumſtances of ſeverity and terror, as have been ſel- | i} 
] dom exerciſed towards the [greateſt offenders, Annals of Queen 1 
1 * 8 1 
me, Vol. 3. R. 189. | | = 
Martis 9 
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| then to be found. 
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Martis 27 die Februarii, 1704. 


The houſe calling upon the Serjeant to give an 


account what he had done in execution of the orders 


of this houſe made yeſterday, he gave the houſe an 


account thereof according as followeth, viz. 


That he had received into his cuſtody the five 
perſons which were committed to Newgate, this 


morning, and had found Mr. James Mountague at 


his own houſe, and taken him into his cuſtody; but 


that he ſhewed a protection from the houſe of Lords, 
upon the petition of the ſaid perſons, by which the 


ſaid Mr. Mountague, and Mr. Page, Mr. Lechmere, 
and Mr. Denton, and William Lee, and John Harris, 
(who were yeſterday ordered to be taken into cu- 
ſtody) were aſſigned Counſel and Attornies for the 
faid perſons, and protected by the Houſe of Lords; 
and that all Officers, Serjeants at Arms, and other 
perſons, were thereby forbid to meddle with them; 
with which Mr. Serjeant told Mr. Mountague he 
would acquaint this houſe. 031 

© That he had alſo like to have taken Mr. Nicholas 
Lechmere, but that he got out of his chamber in the 
Temple, two pair of ſtairs high at the back windoy, 
by the help of his ſheets and rope: And that the 
faid Harris was alſo taken into cuſtody : But that 
Mr. Page, and Mr. Denton, and Mr. Lee were not 


Ordered, | 
That fome members be appointed to ſearch the 


journals of the Houſe of Lords, what proceedings 


have been in that houſe, in relation to the five per- 
ſons committed to Newgate for breach of the pr 
vilege of this houſe; and report the ſame to the 


| houſe, 


And ſome members were appointed accord Ing 
| | c 


The orders of the day being read: 


That the conſideration of her Majeſty's gracious 


anſwer to the addreſs of this houſe of Saturday laſt, 


relating to the writs of error therein mentioned, be 
adjourned till to-morrow morning. 


Mercurii 28 die Februarii, 1 704. 


Mr. Bromley reported, that the members appoint- 
ed to ſearch the journals of the Houſe of Lords, what 
proceedings have been in that houſe, .in relation to 
the five perſons committed to Newgate for breach of 
the privilege of this houſe, had ſearched the fame 


| accordingly, and had taken thereout what they found 


relating to the fame; and alſo copies of two peti- 
tions of the ſaid perſons ; which he read in his place, 
and afterwards ee in at the table, where the 
ame were read, and are as follow, viz. j 


Die Lune 26 Februarii, 1704. 


Upon reading the petition of Daniel Horne, Henry 
Baſſe, and John Paton, jun. as alſo the petition of 
John Paty, and John Oviat, priſoners in Newgate, 
in relation to ſome proceedings for obtaining the 
writs: of error, and praying (amongſt other things) 
the protection of this houſe for their counſel and 
agents. | | x 
It is ordered by the Lords ſpiritual and temporal 
in parliament aſſembled, that the ſaid petitions ſhall 
be taken into conſideration to-morrow at twelve 


o'clock, and all the Lords ſummoned to attend; 


as alſo the Judges in town, who are to come pre- 
pared to ſpeak to the point, whether a writ of error 
be a writ of right, or a writ of grace ? And that 
the petitioners have notice, that when they ſend to 


this houſe the names of their council and agents they 
deſire 


PARLIAMENTARY A. 1704 
deſire to be protected, they ſhall have the protec. 
tion of this houſe for them. 

In purſuance of the order of this day made, 
Daniel Horne, Henry Baſſe, Jobn Paton, jun. John 
| Paty, and Fohn Oviat, priſoners in Newgate, ſent 
the names of their council and agents, viz. 


James Mountague, Eſq; | | | 
p" naar ap von (Cunt at Law. 
Francis Page, © | l PEO 


— en 8 > Attorneys at Law. 
John Harris, 3 


Whereupon, F 
It is ordered by the Lords ſpiritual and tempori 

in Parliament aſſembled, That James Mountagu, 
Eſq; Nicholas Lechmere, Alexander Denton, and 
Francis Page, - Counſellors at law, and William Lt, 
and John Harris, Attorneys at law, ſhall, and they 
have hereby the protection and privilege of this 
houſe, in the * applying for, and proſecut 
ing the faid writs of error; and that all keepers df 
priſons, and goalers, and all ſerjeants at arms, and 
other perſons whatſoever, be, and they are hereby 
(for, or in reſpect of any of the cafes aforeſaid) 
ſtrictly prohibited from arreſting, impriſoning, ot 
_ otherwiſe detaining or moleſtmg, or charging tie 
ſaid James Mountague, Eſq; Nicholas Lechmert, 
Alexander Denton, Francis Page, William Lee, and 
Fobn Harris, or any, or either of them, as the 
| *. every of them will anſwer the contrary to thi 

e. | 


7 


70 
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To the right honourable the Lords ſpiritual and tempo- 
ral, in Parliament aſſembled, 


The bunble Petition of Daniel Horne Henry Baſſe, 
and John Paton, Jun. * 


Sheweth, 


at the election of members to ſerve in Parlia- 
ment for the borough of Ayleſbury, were refuſed their 
votes, to their great wrong and damage. 

That the Lords having given judgment in the caſe 
of Ahſly and White, viz. that by the known laws 
of this kingdom, every freeholder, or other perſon, 
having a right to give his vote at the election of mem- 
bers to ſerve in Parliament, and being wilfully de- 


nied or hindered fo to do, by the officer who ought 
to receive the ſame, may maintain an action in the 


Queen's courts againſt ſuch officer, to aſſert his right, 
and recover damages for the injury; your petitioners 
thereupon brought the like actions in their own caſes. 

That they have for ſo doing been committed to 
Newgate, by virtue of a warrant from the 852 
of the Houſe of Commons. 


That your petitioners have endeavoured to obtain 


their liberty, by ſuch legal methods as by their coun- 


al they have been adviſed, without ſucceſs; ſo that 
they have been deprived. of their liberty for about 
twelve weeks, for no other reaſon, but endea- 


wuring to purſue their legal remedies, according to 
the judgment of this honourable houſe. 


Wherefore your petitioners humbly beſeech your 


Lordſhips to take the premiſes into conſideration, 
and to do therein as to your great wiſdoms you 


ſhall think fit. 


And your petitioners, as in 2 bound, ſhall ever 


pray, &c. 


| Dax1 EL HoRN BR, 

HENRY BAssE. 

Joun Pa rox, Fun. 
his X mark. 


H A T your petitioners having a right to vote 
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To the Right Honourable the Lords Spiritual 
and Temporal, in Parliament aſſembled. 
The bumble petition F John Paty, and John Oviat, 
HAT your; petitioners having right to vote 


at the election of members to ſerve in Parliz- 
ment for the borough of Aileſbury, were refuſed 


their votes, to their great wrong and damage. 


That the Lords having given judgment in the 
caſe of Aſhby and White, viz. That by the known laws 
of this kingdom, every freeholder, or other perſon, 
having a right to give his vote at the election of 
members to ſerve in Parliament, and being wil 
fully denied or hindered ſo to do by the officer who 


ouglit to receive the ſame, may maintain an action 


in the Queen's courts againſt ſuch. officer, to aſſert 
his right, and recover damages for the injury; your 
petitioners thereupon brought the like actions in their. 
own caſes. wk Ce: 

That they have for ſo doing been committed to 
Newgate, by virtue of warrants from the Speaker 


of the Houſe of Commons, copies whereof are an- 


Vl!!! ̃ ̃ - on 

That they did, by the advice of their council, 
on the zth day of this inſtant February, move for 
their writs of Habeas Corpus, directed to the keeper 
of Newgate, to bring your petitioners before her 
Majeſty's court of Qucen' s- Bench: Whereupon, the 
faid court, viz, Mr. Juſtice Powell, Mr. Juſtice 
Powys, and Mr. Juſtice Gould, did grant the aid 
writs, directing the fame to be made returnable on 


the 10th day of February aforefaid, notwithſtanding 
that your petitioners faid council did inſiſt, that the 


fame was an unuſual return, and prejudicial to your 
petitioners z on which faid day of return, your pt 
| | | titionets 
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titioners council did argue on their behalf, that by 
Jaw they ought to be diſcharged; but by the opint- 
on of the ſaid three judges, they were remanded to 
the ſaid priſon. 5 

That your petitioners being thereupon adviſed, 
there was a manifeſt error in the ſaid judgment, and 
that they were properly relievable by bringing a writ 
of error, returnable before her Majeſty in this high 
court of Parliament, they did ſeverally exhibit their 
petitions to her Majeſty, ſetting forth the proceed- 
ings upon the ſaid writs of Habeas Corpus; and 
humbly prayed, that a writ of error might be grant- 


ed to them reſpectively returnable in this high- court. 


That your petitioners have not been able as yet, to 
obtain her Majeſty's warrant for authoriſing the cur- 
ſitor, to make out the ſaid writs of error, as is uſual 
in ſuch caſes. | ing 

That your petitioners being adviſed, that a writ 
of error is a writ of right, do humbly beſeech your 
Lordſhips to take the premiſſes into conſideration, 


and to give ſuch directions thereupon, as to your 


Lordſhips ſhall ſeem juſt : And your petitioners do 


further pray, that your Lordſhips will be pleaſed 
to give the protection of this houſe to your peti- 


tioners council and agents, employed by them in 
the adviſing, applying for, and proſecuting the ſaid 
writs of error; without which, they refuſe 

your petitioners. N | 


And your petitioners, as in duty bound, (hall ever 
pray, & c. | . 1 
Jonn Parr 
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The dates of the warrants annexed to the 


| petition. 


. Martis 5, die Decembris, 1704. for John Oviat. 
Veneris 2 die Februarii, 1704. Ditto. 
Martis 5 die Decembris, 1704. for Jobn Pal). 

| Veneris 2 die ber W. I 2285 Ditto. 


The 1 at arms being called upon to give 
an account what he had done purſuant to the order 
of the houſe on N et laſt, ſince the account he 
gave yeſterday.” 

He gave the houſe an account abcordin gly; 

That he had found Mr. Denton at his own cham- 
ber, and had him in cuſtody; 805 that he could not 
find che other . 


A mciage from the burda by Mr. Juſtice Tracy, 
| . and Mr. Baron Smith. 


C . Speaker, n | 
4 The Lords deſire a preſent confitcuce with thi 


| houſe in the painted chamber, about ſome anticnt 
| | RTE Fs we the en 


| Reſedved, 
That this houſe doth agree to meet the Lords ata 
preſent conference as deſired. 
And the meſſe ngers were called in again, and 
Mr. Speaker acquainted them therewith. 
Then PR were appointed, who went to th: 
conference. 
And being returned, 
The Lord Marquis of Hartington reported the 
conference, and that it was managed by the Fall 
of Sunderland, who expreſſed himſelf as followeth. 


5 F That 


ano DE Bia TEES. «fs 


by That the Lords have defired this conference with the 
Houſe of Commons, in order 40 a good correſpondence be- 
tween the two houſes, which they will always endea- 
dor to preſerve. When either Houſe of Parliament 
have apprehended the proceedMgs of the other to be lia- 
ble to exception, the ancient Parliamentary method has 
been to ask a conference, it being ever ſuppoſed, that 
toben ihe matters are fairly laid open, and debated, 
a that cohich may have been amiſs will be refified, or 
* elſe the houſe that made the objections will be ſatisfied, 
i "WH {bat their complaint was not well grounded. | 
; Such hopes as theſe have induced the Lords to com- 
mand us to acquaint you, that upon the conſideration of the 
petition of Daniel Horne, Henry Baſſe, and John 
Paton, Junior, and alſo of the petition of John Paty, 
and John Oviat, complaining to the Houſe of Lords, 
that they have been priſoners in Newgate for about 
twelve - weeks, upon ſeveral warrants, figned by the 
Speaker of the Houſe of Commons, bearing date the 5th 
of December /aft, for their having commenced and 
proſecuted actions at common law, againſt the late con- 
| tables of Aylesbury, for not allowing their votes, at 
an election of members to ſerve in Parliament; which 
aftions, they alledged, they were encouraged to bring, 
by reaſon of a judgment given in Parliament upon a 
writ of error, brought in the laſt ſeſſion by one Aſhby, 
againſt White, and others; and alſo repreſenting by 
the ſame petitions, what bad been done by them re- 
ſpetively ſince their ſaid commitment, in order to obtain 
their liberty, and praying the conſideration of the Houſe 
elif of Peers upon the whole matter; and alſo upon conſide- 
| ration of a printed paper, entitled, The Votes of the 
Houſe of Commons, fiened with the fpeaker*s name, 
the d dated the 24th of this inſtant February; the Houſe 
Fa J Lords found themſelves obliged to come to ſeveral re- 
ch ſolutions, which they have commanded us to communi- 
oe to you at this conference; and are as follows: 


N 2 1. It 


um- 
not 


a 95 


180 
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1. It is reſolved by the Lords Spiritual and Tem- 
poral in Parliament aſſembled, that neither Houle of 
Parliament hath any power, by any vote, or de- 
claration, to create to themſelves any new privilege, 
that is not warranted by the known laws and cul: 
toms of Parliament. 


Reſolved, 

2. That every freeman of England, who appre— 
hends himſelf to be injured, has a right to ſeek re- 
dreſs by action at law; and that the commencing 
and proſecuting an action at common law, againſt 
any perſon (not entitled to privilege of Parliament,) 
is no breach of the privilege of Parliament. 


Reſolved, | | 
3. That the Houſe of Commons, in committing 
to Newgate, Daniel Horne, Henry Baſſe, and John 
Paton, Junior, Fobn Paty and Fobn Oviat, for com. 


menecing and proſecuting an action at common hau, 


againſt the lato conſtables of Avle/bury, for not al. 
lowing their votes in election of members to ferve 
in Parliament, upon pretence that their ſo doing 
was contrary to a declaration, a contempt of the ju- 
riſdiction, and a breach of the privilege of that 
houſe, have aſſumed to themſelves alone a legiſh. 
tive power, by pretending to attribute the force ot 
a law to their declaration, have claimed a juriſdic. 
tion, not warranted by the conſtitution, and have 
aſſumed a new privilege, to which they can {hey 
no title by the law and cuſtom of Parliament; and 
have thereby, as far as in them lies, ſubjected the 


rights of Engliſhmen, and the freedom of their pet 


ſons, to the arbitrary votes of the Houſe of Com. 


4. That every Engliſoman, who is impriſoned by 
any authority whatſoever, has an undoubted ngh 
| ſ 
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by his agents, or friends, to apply for, and obtain 
a writ of Habeas Corpus, in order to : procure his 
liberty by the due courſe of law. 


Reſolved, | 7 88 
5. That for the Houſe of Commons to cenſure, 
or puniſh any perſon, for aſſiſting a priſoner to pro- 
cure a writ of Habeas Corpus, or by vote, or other- 
wiſe, to deter men from ſoliciting, proſecuting, 
and pleading upon ſuch writ of Habeas Corpus, in 
behalf of ſuch priſoner, is an attempt of dangerous 
conſequence, a breach of the many good ſtatutes 
provided for the liberty of the ſubject, and of per- 
nicious example, by denying the neceſſary aſſiſtance 
to the priſoner, upon a commitment of the Houſe 
of Commons, which has ever been. allowed upon 

all commitments by any authority whatſoever. 


A 00 
6. That a writ of error is not a writ of grace, 
but of right, and ought not to be denied to the 


lubject, When duly applied for, (tho? at the requeſt 


of either houſe of Parliament,) the denial thereof 


being an obſtruction of juſtice, contrary to Magna 
cee ie 


Charta. 


In theſe reſolutions, the Houſe of Lords baue ex- 
preſſed that regard and tenderneſs which they ' have al- 
ways had, and will ever maintain for the"rights of the 
frople of England, and for the liberties of their per- 
eng; and alſo their zeal againſt all innovations to the 


| Prejudice of the known courſe of law, whereupon ' the 


bappineſs of aur conſtitution depends; and they hope 


| that, upon recollection, the Houſe of Commons will be of 


the ſame; opinion in all the particulars reſalbed by the 
Lords, and agree with their Lordſhips therein. 
Ordered, 5 he iba fol 
That the faid report be taken into conſideration 
to morrow morning. B Jovis 
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Jovis 1 die Martii 1704. | 


The houſe (according to order,) proceeded to 
take into conſideration the report from the conſe 
rence with the Lords yeſterday. 


Ordered, 
That it be referred to the managers that managed 
the laſt conference, to draw up what is proper to 
be offered to the Lords at the next conference; and 


that they do withdraw into the ſpeaker's chamber, 


and do fit de die in diem, and have a to ſend 
for N papers, e records. MgO 
ts 


Sabbati 3 de Martii 1 70. 
The Earl of Dyſert reported from the make 


tee appointed to examine what perſons have been 


concerned in ſolliciting, proſecuting, or pleading up- 
on the writs of Habeas. Corpus, or writs of error, 
on the behalf of the perſans committed to Necegat, 


for breach of the privileges of this houſe, or What 


other perſons have promoted or abetted the ſame; 
that upon the examination of witneſſes, it appeared 
to the Committee, that one Mr. — Clifton, being 

ſummoned to attend the ſaid Committee, did not ap- 
pear, tho? his wife owned he had the ſaid fummons, 
and told her he would attend accordingly. Mr. 
Smith one of the officers: of the priſon of NMæcegat, 
ſaid, that the ſaid Mr. Clifton uſed to come often to 
the priſon, to viſit the five priſoners committed thi 
ther by this houſe; and he has received from him 
about fifteen pounds for their lodgings, and about 
five pounds more of the Turnkey, that has been 
left with him upon the fame account, by perſons un. 
known to him. That there is nothing owing for 
their lodging, but ſince Saturday night: That — 


paid fifty fulings per week for their . - 


A. 1704. DE BAT ES. 
oſed to provide their diet from, the ſutler's. And 
that the Committee having iſſued out ſeveral ſum- 


mons for Mr. Henry Ceſar, ' one of the Curſitors of 


London and Middleſex, to attend them, in order to 
give the Committee an account what perſons had 


applied to him, to make out writs of error on the 


behalf of John Oviat, and the other priſoners lately 
committed by this houſe to Newgate ; it appeared 
(upon the examination of Kingbam the 7 
who ſerved the ſaid ſummons) that he left a copy of 
the ſummons on Tuęſdy night at Mr. Ceſus's cham- 
ber at Symonds-Þmm, with his laundreſs, he not bein 
within. That the ſaid meſſenger, ſince, left a fond 
ſummons at the ſaid Mr. Ceſar's chamber, Who has 
JJ ͤM 
And a debate ariſing in the houſe upon the faid 
report; and a motion being made, and the queſtion 
being put, that the debate be adjourned ? 
It paſſed in the negative. W 


Keſolved, | 1 
That it appears to this houſe, that Mr. Clifton 
having been ſummoned to attend x Committee of 
this houſe, and not attending thereupon, i guilty of 
. N and of a breach of the privilege of this 
. W. 2 ak 


- Ordered, | $538 42 "I 
That the faid Mr. C/fton be, for his faid con- 
tempt and breach of privilege, taken into the cu- 


ſtody of the ſerjeant at arms attending this houſe. 


Reſolved, = gt? OY 
That it appears to this houſe, that Mr. Henry 


| Ceſar, one of the Cutſitors of Londen and Middlefts, 


having been ſummoned to attend a Committee of 
this houſe, and not attending thereupon, is guilty 
of a contempt, and of a breach of the privilege of 


this houſe, | 
N 4 Ordered, 
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fore the Lord Keeper of the great ſeal of England: 


PARLIAMENTARY A. 1704, 


That the faid Mr. Henry Ceſar be, for his fad {Ml mer 
contempt and breach of privilege, taken into the MW ri 
cuſtody of the Serjeant at Arms attending this 


Martis 6 die Martii, 1704. 


The Serjeant at Arms attending this houſe ac. 
quainted the houſe, that a perſon had this morning 
brought-him a writ of Habeas Corpus, under the great 
ſeal, for Mr. Mountague (in his cuſtody by order of * 
this houſe) to be brought (as he was in formed) be- 


And he delivered the writ (under ſeal) in at the ö 
table. And it appearing by the label to be re. MW me: 
turnable immediatè, but not before whom he was to ed 
be brought, nor any Officer's name thereto, the Ml was 
writ was opened by the clerk, and read, and is as Wl ton 
followeth. EO JC 
| 1 eee 
Anna dei gratia Ang So Franc & Hibern' Regin, Wl - 
dei defenſor, & c. Samueli Poel Ar: ſerv. ad arm 16. 
attenden Honorab Dom commun ejus deputato & d. me: 
putatis ſalutem. Precipimus vobis & cuilibet veſtrum. the 
quod corpus Jacobi Mountague Ar nuper cap!* & in 
cuſtod* veſtra vel alcujus vel unius veſtrum ut dicitur cor 
detent* fub ſalvo & ſecuro conduf? una cum die & MM vl 
cauſa captionis & detentionis pred Facobi Mountagut WM but 


quocunque nomine idem Jacob Mountague cenſea- 
tur in eadem babeatis ſeu aliquis vel unus veſtrun 
Babeat cor predilecto & fideP noſtro prebonorabꝰ Nathan 
Wright MiP Dom' cuſtod' Mag figil* noſtri Ang! apiul | 
Dom? ManſionaP ſuam in  parochia ſancti Egidii u pol 
campis in com Mid immediate poſt reception hujus i "ls 
brevis ad faciend* ſubjiciend? & recipiend ea omnia & dr, 
fingula que diftus — | cuſtos magni fail noſtri ec 
bog de eo ad tunc ibidem tons* in bac parte & 2 a 
aye; EET 5, Ye 1 5 en ta 


he 


| SamueP Powel Ar ſerview ad arma, c. H. corp? 


ſeu aliquis vel unus veſtrum habeat ibi hoc breve, Teſte 
neipſa apud Weſtw? ſexto die Martii Anno regni noſtri 


tertio. 173 | 
The Label. 


pro Mountague Ar” R. immediate. 


Endorſed, Per Ratutem trice/ſim* prim* Caroli ſecund; 
«64 | Regis, 5 
N. WRICRHT, C. 8. 


The Serjeant alſo acquainted the houſe, that he 
heard there was another Habeas Corpus granted for 
Mr. Denton, in his cuſtody alſo. - - - 9 15 

While the matter (upon occaſion of the ſaid fore- 
mentiened writ) was debating, the Serjeant acquaint- 
ed the houſe, that the other writ of Habeas Corpus, 


was juſt ſerved upon his deputy, who had Mr. Den- 


ton in his cuſtody : And he alſo delivered the ſame 
in at the clerk's table, where it was read; and was 
the ſame, mutatis mutandis, with the former. 
And the precedents of what was done in the year 
1675 were (by order) read: And ſeveral members 
mentioned, upon their memory, what was done in 
the year 1680, in the caſe of one Mr. Sheridon. 
But the houſe were of opinion, that any perſon 
committed by the Houſe of Commons was not bail- 
able, within the act of Habeas Corpus of 31 Car. IL 
but came not then to any reſolution. 


Auris 6, die Martu, 1704. 


Mr. Bromley. reported, from the Committee ap- 


| pointed to draw up what is proper to be offered to 
the Lords at the next conference, that they had 


drawn up the fame accordingly, which they had di- 
rected him to report to the houſe ; which he read in 
his place, and atterwards delivered in at the clerk's 
table, where the ſame was tead, and (with _ 

| | amend- 
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amendments) agreed unto by the houſe : and the 


fame is as follows, viz. 

The Commons have defired this conference with 
your Lordſhips, in order to preſerve that good cor: 
reſpondence between the two houſes, which the 
Houſe of Commons ſhall always ſincerely endeayour 
to maintain, and which is ſo particularly neceſſary 
at this time of common danger, that the Common 
would not engage in any thing that looks like a dif. 
pute with your Lordſhips, were it not for the nece{ 
ſity of vindicating, from a maniteſt invaſion, the pri. 
vileges of all the Commons of England, (with which 
the Houſe of Commons is entruſted) even thoſe pri 
vileges which are eſſential not only to the well being, 
but to the very being of an Houſe of Common 
and the preventing of the ill conſequences of thoſ 
miſunderſtandings, which, if they are not ſpeedily 
removed, muſt other wiſt interrupt the happy con. 
cluſion of this ſeſſion, and the rere of all fy 
ture Parliaments. 

It was this conſideration Alon has 0 long prevailed 


with the Houſe of Commons, not to infiſt on due 


reparation for thoſe violent and unparliamentary at 
tempts, made by your Lordſhips upon their right 
and privileges, at the end of the laſt ſeſſion of Parlu- 
ment, but to apply themſelves to the giving the 


ſpeedieſt diſpatch; to thoſe ſupplies which her Majeſty, 


0 earneftly recommended from the throne, which 
are ſo neceſſary to enable her Majeſty to purſue the 
advantages that have been obtained againſt the com. 
mon enemy, by the great and glorious ſucceſſes 0 
her Majeſty's arms: And which are now delayed i 
Your? Lordſhips houſe, in ſo unuſual a manner. 


The Commons do agree to your Lordſhips, hat 


when either houſe of Parliament have apprehended 
the proceedings of the other to be liable to excep 
tion, the ancient parliamentary method has often 
been to aſk a conference 3 becauſe it ought to bt 
ſuppoſed, that when the matters are fairly laid ** 


8 * 


and debated, that which may have been amiſs will 


be rectified, or elſe the houſe that made objections 
will be fatisfied that their complaints was not well 


grounded. But your Lordſhips ſeem ſo little to de- 
I fire to have matters fairly laid open and debated, 


that, to the great ſurpriſe of the Commons, when 
your Lordſhips have invited them to a conference, 
about ſome antient fundamental liberties of the kingdom, 
they found only the antient and fundamental rights 
of the Houſe of Commons, and theit proceedings, 
cenſured, and treated in a manner unknown to for- 
mer Parliaments; and that your Lordſhips had an- 
ticipated all debates, by delivering poſitive reſo- 
utions; and | theſe proceedings of your Lordſhips, 
grounded only upon the petitions of criminals, that 
had fallen under the juſt cenſure and diſpleaſure of 
the Commons, and upon à printed paper, which 
was not regularly before your Lordſhipjs. 

Tho' this manner of proceeding, as well as the 
matters of your Lordſhips 
juſtified the Houſe of Commons in refuſing to con- 
tinue conferences with your Lordſhips, as their pre- 


deceſſors have done upon leſs occaſions; and tho 
the Commons cannot ſubmit their privileges to be 


determined or examined by your Lordſhips, upon 
any pretence whatſoever; yet, that nothing may be 
wanting on their part to induce your Lordſhips to 


retra&t theſe reſolutions, they proceed to take them 
I S005 3461 Ont 


into their conſideration. | 


Tour Lordſhips firſt reſolution” is, viz. 


| That neither Houfeof Parliament hath any power, 


by any vote or declaration, to create to themſelves 


any new. privilege” that is not warranted by the 


known laws and cuſtoms of Parliament. 


As the Commons have guided Has by this 
ule, in afferting their privileges, ſo they with 


ings, 


reſolutions, might have 


jour Lordſhips had obſerved it in all your proceed- 
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ings. This had entirely taken away all colour for 
4 diſputes between her Majeſty's two Houſes of Par. 
lament, and many juſt occaſions of complaint from 
thoſe the Commons repreſent. This would effectual- 
ly put an end to that encroachment in judicature, 
> lately aſſumed by your Lordſhips, and ſo often 
complained of by the Commons ; we mean the hear- 
ing of appeals from courts of equity, in your Lord. 
ſhips houſe. This would have hindred the bring. 
ing of original cauſes before your Lordſhips, and 
your unwarrantable proceedings upon the petition of 
Thomas Lord Wharton, complaining of an order of 
the court of Exchequer, bearing date the 1 5th of Ju, 
1701. for filling the record of a ſurvey of the honour 
of Richmond and Lordſhip of Midaleham in the county 
of York; an attempt which (contrary to the antient 
legal judicature of Parliament heretofore exerciſed, 
for the relief of the ſubjett oppreſſed by the power of tis 
great men of the realm) was in favour of one of your 
own body, to ſuppreſ a publick record, which al 
ber Majeſty's ſubjects had an undoubted right to 
make uſe of; an attempt that tends to render all 
fines and recoveries, and other records (upon which 
eſtates and titles depend) precarious ; and conſequent- 
ly ſubjects the rights and properties of all the Com- 
mons of England to an illegal and arbitrary power. 
A due regard to the ſame: rule, would have pre- 
vented your Lordſhips entertaining the petitions men- 
tioned at the laſt conference, which ſet fort!, 
That the Lords having given judgment in the caſe if 
Aſhby and White, viz. That by the known laws if WM * 
this kingdom, every freebolder, or other perſon, having 3s 
a-right to give his vote at the eleffors of members to ſer! 1 
in Parliament, and being wilfully: denied or hinderea fi 5 
to do, by the officer bo ougbt to receive the ſame, ma Ml 
maintain an action in the Queen's courts, againſt ſuc © 
officer, 10 aſſert bis right and recover damages for dt I 
znjury : The petitioners thereupon brought the like ations Ii fcb 
in their own caſes, tho he | 
Whereby 


Whereby an extrajudicial vote of your Lordſhips 
is ſtated as a judgment of Parliament, and ſtanding, 
law in that caſe, your Lordſhip having no founda- 


al. WT tion for the entertaining ſuch petitions, unleſs, that ö 
. after having aſſumed to yourſelves the hearing of ap- f 
en beals from courts of equity, you would now bring f 
ar. appeals to your Lordſhips from the proceedings of | 


a. che Commons, who are not accountable to your 
Lordſhips for them. [21 pF 


wy” Your Lordfhips ſecond reſolution is, p 
of WM That every freeman of England, who apprehends 
uh, himſelf to be injured, has a right to ſeek redreſs by 
our action at law: And that the commencing and proſe- 
nt cuting an action at common law, againſt any perſon. 
on; (not intituled to privilege of Parliament) is no breach 
ed, WM of the privilege of Parliament. 8 1 


pur To which the Commons ſay that every freeman, > 
all and every ſubject of England, has a right to ſeek re- 
% (des for an injury; but then ſuch perſon muſt apply 
abr that redreſs to the proper court, which hath by 
nich antient laws and uſage the cognizance of ſuch mat- 
ent. ters: For ſhould your Lordſhips reſolution be taken 
om. Ns an univerſal propoſition, all diſtinction of the ſe- 
er. Leral courts, viz. common law, equity, eccleſiaſti- 
pre cal, admiralty, and other courts, will be deſtroyed ; 
ar and in this confuſion of juriſdiction, the high court 
« Parliament is involved in your Lordſhips reſo- 
6 of WW tion. | 3 
/ 1 However, the Commons conceive it no wonder 
zwi eur Lordſhips ſhould favour the univerſal propo- 
2 tion, that all rights whatſoever are to be redreſſed 
%% actions at law, when your Lordſhips pretend to 
n have the laſt reſort in caſes of Judicature by writs of 
Fl Nor; ſo that your Lordſhips are, in this, only ex- 
the ending your own judicature, under the colour of a 
im regard and tenderneſs for the rights of the people, 
and liberties of their perſons. | | 


The 
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The Commons are ſurprized to find your Lord. 
ſhips aſſert, that the commencing and proſecuting an ¶ tio 
action againſt a perſon, not intituled to privilege of WM ha 
Parliament, is no breach of the privilege of Par. the 
liament, ſince it is moſt certain, that to commence las 
and proſecute an action which would bring any mat. not 
ter or cauſe ſolely cognizable in Parliament, to the Nan 
examination and determination of any other court, ¶ the 
is more deſtructive to the privileges of Parliament, Ml by 
than to commence and proſecute an action againſta E. 
perſon only who is entitled to ſuch privilege. the 

That ſome matters and cauſes are ſolely cognizable 
in Parliament, hath ever been allowed by the ſag 
Judges of law, and is evident from many precedents; 
and to bring ſuch cautes to the determination of other 


mentary juriſdiction, which is the only baſis and 
ſupport, even of that perſonal privilege to which the 
members of either Houle of Parliament are entitled; 
and conſequently to -Commenge and proſecute any 
action, whereby to draw ſuch cauſes to the cxami- 
nation of any other courts, is equally a breach of the 
privilege of Parliament, whether the Defendant, 
againſt whom ſuch action is brought, is entitled to 
the privilege of Parliament, or not, which, beſids 
the nature and reaſon of the thing, 1s fully evident 
from the conſtant uſage of each Houle of Parliament, | 
in committing far contempts only againſt their re. 
ſpective bodies, as appears from many precedents 


Tour Lordſhips third reſolution is this, v2. 
That the Houſe of Commons, in committing u 4 
Newgate, Daniel Horne, Henry Baſſe, and Fun Far 
Paton, Junior, John Paty, and John Oviat, for com- nor 
ing an action at common lav Her 
againſt the conſtables of Albury, for not allowing ¶ mor 
their votes in election of members to ſerve in Par- ſach 
liament, upon pretence, that their ſo doing was com- Far! 
trary 


trary to a declaration, a contempt of the juriſdic- 
tion, and a breach of the privilege of that houſe, 
have aſſumed, to themſclves alone a legiſlative au- 
thority, by pretending to attribute the force of a 


uw to their declaration: have claimed a juriſdiction 


not warranted by the conſtitution, and have aſſumed 
i new privilege, to which they can ſhew no title, by 
the laws and cuſtoms of Parliament ; and have there- 


| by, as far as in them lies, ſubjected the rights of 


Eugliſomen, and the freedom of their perſons, to 
the arbitrary votes of the Houſe of Commons. 


In anſwer to which, the Commons affirm, that 
the ſaid commitment is juſtified by ancient prece- 
dents, and by the uſage and cuſtoms of Parliament, 
which is the law of Parliament, and the rule by 
which either houſe ought to govern their proceedings; 
and that the terms of aſſuming to themſelves alone 
2 legiſlative authority, of attributing the force of 
hy to their declaration, of claiming a juriſdiction 
not warranted by the conſtitution, of aſſuming a new 
privilege, to which they can ſhew no title by the 
law and cuſtom of Parliament; and of arbitrary 
votes; are more applicable to this reſolution of your 
Lordſhips, which hath no one precedent to juſti- 
iy it. | ;2 
According to the known laws and uſage of Parha- 


ment, it is the ſole right of the Commons of Eng- 


land, in Parliament aſſembled, (except in caſes other 


wie provided for by act of Parliament,) to examine 
and determine all matters relating to the right of 


election of their own members. | 
And according to the known laws and uſage. of 


Parliament, neither the qualification of any elector, 
nor the right of any perſon elected, is cognizable, 


or determinable elſewhere, than before the Com- 


mons of England in Parliament aſſembled, excepting 


luch caſes as are eſpecially provided for by act of 
Parliament, 


And 
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And were it otherwiſe, the mayors, bailifs, and 
other officers, who are obliged to take the poll at 
elections, and make a return thereupon, would be 
expoſed to multiplicity of actions, vexatious ſuits, 
and unſupportable expences ; and ſuch officers would 
be ſubjected to different and independent juriſdictions, 
and inconſiſtent determinations, in the fame caſe, 
without relief. 

And the exerciſe of this power by the Houſe of 
Commons, is warranted by a long unconteſted poſ: 
ſeſſion, and confirmed by the act that paſſed 7&8 
Gul. III. cap. 7. and the Houſe of Commons muſt 
be owned to be the only juriſdiction that can allow 
the elector his vote, and ſettle and eſtabliſh the right 
of it; the laſt determination in that houſe being, by 
the act of Parliament, declared to be the ſtanding 
rule for the right of election in each reſpective place. 
Nor can any elector ſuffer either injury, or damage, 
by the officers denying his vote; for when the elec- 
tor hath named the perſon he would have to repre- 
ſent him, his vote is effectually given, both as to 
his own right and privilege, and as it avails the can- 
didate in his election; and is ever allowed, when 
it comes in queſtion in the Houſe of Commons, whe- 
ther the officer had any regard to it or no. 

In the beginning of the Parliament, held 28 El. 
Mr. Speaker acquaints the Houſe, that he had received 
by the Lord Chancellor, her Majeſty's pleaſure; 
That ſhe was forry the houſe was troubled, with the 
matter of determining the chuſing and returning of 


Knights for the county of Norfolk : That it was im- | 


proper for the houſe to meddle in it, which was 


proper for the Lord Chancellor, whence the writs | 


iſſued out, and whether they were returnable : That 
her Majeſty had appointed the Lord Chancellor to 
confer therein with the Judges; and, upon examin- 
ing the ſame, to ſet down ſuch courſe as to juſtice 
and right ſhould appertain, | - 


Nov. 9. 


A. 1704. DEBATES. 
Nov. 9. & Committee was appointed to examine 
and ſtate the circumſtances of the return of the 
Knights for the county of Norfolk. | 

And on Friday, Nov. 11. Mr. Cromwell reports 
the caſe of the Norfolk election very largely, in 
which report are theſe reſolutions. 5 
1. That the ſaid writ was executed. 
2, That it was a pernicious precedent, that a new 


of Wl vcit ſhould iſſue without the order of this houſe. 

Jy z. That the diſcuſſing, or judging of this, and 
3 Which like differences, only belonged to the ſaid 
it WM houſe. | 

W 4, That tho* the Lord Chancellor and Judges 
ht {Ware competent Judges in their courts, they are not 


yon Parliament. ? 
18 5. That it ſhould be enter'd in the journal book 
e. Wo the houſe, that the firſt election is good; and 
e, that the Knights then choſen, were received and al- 
c- bed as members of the houſe ; not out of any re- 
re- Whedt the houſe had, or gave to the Lord Chancel- 
to vors judgment therein paſſed, but meerly by reaſon 
in. of the reſolution of the houſe it ſelf, by which the 
en ad election had been approved. | 85 
1e- 6. That there ſhould be no meſſage ſent to the 
Lord Chancellor, not ſo much as to let him know 
z. chat was done therein; becauſe it was derogatory 
'ed o the power and privilege of the ſaid houſe. | 
le; It alſo appears, that Sir Edmond Anderſon, Lord 
the chief Juſtice of the Common Pleas, was acquainted, 
that the explanation and ordering of the cauſe, ap- 
pertained only to the cenſure of the Houſe of Com- 
tons, not the Lord Chancellor and the Judges 
and that they ſhould take no notice of their having 
ne any thing in it. . 
to Accordingly Mr. Farmer and Mr. Greſham were 
un- rceived into the houſe, and took the oaths ; being 
ice ¶umitted only upon the cenſure of the houſe, not as 
I alowved by the Lord Chancellor, or the Judges; 
Fon + 0 and 
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Clerk. | 

And this right of the Commons to determine thej 
own elections, has never been diſputed ſince the cat 
of Sir Francis Goodwin, 1. Fac. I. when the Lord 


would have enquired into the proceedings of thef 


Houſe of Commons upon his election; but the 
Commons then told their Lordſhips, it did ng 
ſtand with the honour of the houſe, to give account 
to their Lordſhips of any of their proceedings 
doings. 

And in the reaſons of their proceedings in thit 
caſe, which they laid by petition before the King, 
among other things, they 5 , they are a part of th 
body to make new laws; yet, for any matter 
privileges of their houſe, they are, and ever hax 
been, a court of themſelves, of ſufficient power t 
diſcern and determine without the Lords, as the 


Lords have always uſed to do theirs without them, 


In which reaſons, as well as in their apology a 
terwards to that Prince, the Houſe of Commons did, 
above a hundred years ſince, fo clearly, and wit 


ſo much ſtrength of reaſon, aſſert their right in the 
matter of the election of their members. The 
Commons think it their duty to reſiſt all attempt 


whatſoever to invade them. 

And upon this occaſion, it may not be imprope 
to cite the opinion the Houſe of Commons had 
of the Judges intermeddling in matters of their eke 
tions, as they have delivered it in the aforeſaid ap 
logy, in theſe words, v2z, 


© Neither thought we, that the Judges opinion 
© (which yet in due place we greatly reverence, bt 
ing delivered with the common Law, ) which er 
* tend only to inferior and ſtanding courts, ougl 
* to bring any prejudice to this high court of Par 
* lament; whoſe power, being above the law,! 
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not founded on the common laws, but they have 
their rights and privileges peculiar to themſelves. 


When the Earl of Shaft/bury was Lord Chan- 
cellor, writs was iſſued, during a prorogation of Par- 
lament, for electing members in the room of thoſe 
that were dead: The King himſelf was fo cautious, 
2s to the regularity of this proceeding, and had fo 
much regard to the privileges of the houſe of Com- 
mons, that at the next ſeſſion of Parliament, Feb. 
5, 1672, he ſpoke to the Commons, from the 
Throne, in theſe words. 


One thing I forgot to mention, which happened 


during this prorogation; I did give orders for the 


© fluing ſome writs, for the election of members in- 
{ ſtead of thoſe that are dead, that the houſe might 


be full at their meeting: And I am miſtaken, if 


this be not according to former precedents. But 


* 1 deſire you will not fall to other buſineſs, till you 


have examined that particular; and I doubt not 
but precedents will juſtify what is done; I am as 
; 1 of all your privileges, as of my own pre- 
* rogatiye. | | 


February 6, 1672. The Houle of Commons 
took that matter into conſideration ; and ſeveral pre- 
cedents being cited, and the matter at large debated, 
and the general ſenſe and opinion of the Houſe be- 
ing, that, during the continuance of the high court 
* of Parliament, the right and power of iſſuing writs 
for electing members to ſcrve in this houſe, in ſuch 
places as are vacant, is in this houſe, who are the 
proper Judges alſo of elections, and returns of 
their members. 


 Thereupon it was reſolved, | | 
That all elections, upon the writs iſſued fince the 
' aſt ſeſſion, are void, and that Mr. Speaker do iſſue 


O 2 © out 
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© out his warrant to the Clerk of the crown, to make 


© out new writs for thoſe places. Which was done 


* accordingly. | | 

No other court than the Houſe of Commons, hath 
ever had the determinatzon of the elections, or any 
cognizance of ſuch cauſes, except where by acts of 
Parliament directed: and ſuch an action as that 
againſt the late Conſtables of Ayleſbury, to bring 
the right of voting in an election, in queſtion in the 
courts of law, is a new invention, never heard of 
before; which (as new devices in the law are gene- 


rally attended with inconveniencies and abſurdities) 


was plainly to ſubject the elections of all the mem. 
bers of the Houſe of Commons to the determinati- 
on of other courts. 

This undoubted privilege and juriſdiction, the 
Commons think will warrant theſe commitments, if 
the late declaration, (which is agreeable to, and 
cannot leſſen their antient right,) had never been 
made. | 

For it is the antient and undoubted right of the 
Houſe of Commons to commit for breach of privi- 
lege: And inſtances of their committing perſons, 
not members of the houſe, for breach of privilege, 


and that to any of her Majeſty's priſons, are ancient, 


ſo many, and ſo well known to your Lordſhips, 
that the Commons think it needleſs to produce 
them. 

And it being the privilege of the Houſe of Com- 
mons, to have the ſole examination and determina- 
tion of all cauſes relating to their elections, as 


_ aforeſaid: 


It follows, that any attempt to draw any ſuch 
cauſes to the determination of any other court, is a 
breach of the privilege of the Houſe of Commons ; 
for which, the perſon offending may be committed 
by the Commons. 

And here we cannot but take notice of that un- 
reaſonable, as well as unnatural inſinuation, whereby 

"7" your 
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your Lordſhips endeavour to ſeparate the intereft of 
the people from their repreſentatives in Parliament, 
who pretend to no privileges, but upon their ac- 
count, and for their benefit; and are ſorry to fay, 
they are thus ſeverely reflected on by your Lord- 
ſhips, for no other reaſon, but for their interpoling 
to preſerve the rights of the people, and their liber- 
ties, from your Lordſhips arbitrary determinations. 


Your Lordſhips fourth reſolution, is, | 
That every Engliſþman, who is impriſoned by 


* any authority whatſoever, has an undoubted right, 


by his agents, or friends, to apply for, and obtain 


* a writ of Habeas Corpus, in order, to procure his 
liberty by due courſe of law. 


The Commons do not deny that every Engliſb- 


nan, who is impriſoned, by any authority whatſo- 


ever, has an undoubted right to apply, by his 
agents, or friends, in order to procure his liberty 
by due courſe of law: provided ſuch application be 
made to the proper place, and in a proper man- 
ner: As upon the commitments of the Houſe of 
Commons, (which ſometimes are not, as other com- 
mitments, in order to bring to trial; but are, in 
caſes of breach of privilege and contempt, the pro- 
per puniſhment of the Houſe of Commons,) the ap- 
plication ought to be to that houſe. | 

The Commons are fo willing to allow and en- 
courage every Engliſhman to apply, by his friends, 
or agents, to obtain a writ of Habeas Corpus, in or- 
der to procure his liberty by due courſe of law, 


that they have not cenſured any perſon meerly for 
| applying for ſach writ of Habeas Corpus, even in 


cales where by due proceſs of law, the priſoners 
cannot be diſcharged. For the Commons muſt ob- 
ſerve, that in many caſes, a priſoner cannot, upon a 
writ of Habeas Corpus, obtain his liberty; as in 
caſes of commitment in execution, or for contempt 
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to any court of record, or by virtue of meſne pro- 
ceſs, or the like: And in the act of Habeas Corpus, 


ſeveral caſes are expreſly excepted ; and that no 
perſon, committed for any contempt, or breach of 


the privilege, by the Houſe of Commons, can be 


diſcharged upon a writ of Habeas Corpus, or by any 
other authority, than that of the houſe, during that 
ſeſſion of Parliament, is plain from the following 


| precedents, 


23 Maij, 1 Jac. I. 


Jones, the priſoner, to be ſent for hither, and to 
attend his diſcharge from the houſe. 

That the priſoner committed by us, cannot be 
taken from us, and committed by any other. 

In May 1675, the Houſe of Commons having re- 
ſolved, that there lay no appeal to the judicature 


of the Lords, from courts of equity; and that no | 


member of the houſe ſhould proſecute any appeal 
from any court of equity, before the houſe of Lords; 
Serjeant Pemberton, Serjeant Peck, Sir John 
Churchill, and Charles Porter, Eſq; were commit- 
ted to the cuſtody of the ſerjeant of the houſe, for a 
breach of privilege, in having been of council at the 
bar of the houſe of Lords, 1a the proſecution of a 
cauſe depending upon an appeal, wherein Mr, Dal- 
maboy, a member of the Houſe of Commons, was 
concerned. 3 

But the ſerjeant having been by force prevented 


keeping them in cuſtody, the Commons did, the a 


4th of June, 1675, acquaint the Lords, at a con- 
ference, as followeth, viz. | 

WWe are further commanded to acquaint you, that 
the enlargement of the perſons impriſoned by order 
of the Houſe of Commons, by the Gentleman 
Uſher of the black-rod ; and the prohibition, with 
threats, to all officers, and other perſons whatſoever, 
not to receive or detain them, is an apparent breach 


7 


le 
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of the rights and privileges of the Houſe of Com- 
mons. And they have therefore cauſed them to be 
retaken into the cuſtody of the ſerjeant at arms, and 
have committed them to the Tozver. 

The ſaid council were afterwards comminged to 
the Tower for a breach of privilege, and contempt 
of the authority of the houſe: And the houſe being 
informed, that the Lords had ordered Writs of Ha- 
beas Corpus for bringing the Council to the bar of 
their houſe. 

The Commons then paſſed the following reſo- 
lutions 


7 Juni, 1675. 


Reſolved, Nemine contradicente, 

That no perſon, committed for breach of privi- 
lege by order of this houſe, ought to be diſcharged, 
during the ſeſſion of ment, but * order, or 
warrant of this houſe. 


Reſolved, Nemine contradicente, 

That the Lieutenant of the Tower in receiving 
and detaining in cuſtody Sir John Churchill, Ser- 
jeant Peck, Serjeant Pemberton, and Mr. Porter, 
performed his duty according to law; and, for ſo 
doing, he ſhall have the aſſiſtance and protection of 
this houſe. 


Reſolved, Nemine contradicente, 


That the Lieutenant of the Tower, in caſe he 


hath received, or ſhall receive any writ, warrant, 
order, or commandment, .to remove or deliver any 
perſon or perſons committed for breach of privilege, 
by any order or warrant of this houſe, ſhall not 
make any return thereof, or yield any obedience 
thereunto, before he hath firſt acquainted this houſe, 
and received their order __ directions how to pro- 
ceed therein, 


O4 Ordered, 
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Ordered, | 

That theſe reſolutions be immediately ſent to the 
Lieutenant of the Tower. 

Afterwards the Lieutenant of the Tower gave the 
houſe an account, that he had refuſed to deliver the 
Council, upon the Lords order, ſignified to him 
by the black-rod, becauſe they were committed by 
this houſe ; and that after he had received the votes 
of this Rouſe. he had writs of Habeas Corpus 
brought him, to bring the Council to the houſe of 
Lords at ten o'clock the next morning, and hum- 
bly craved the direction of the houſe what to do. 

Mr. Speaker intimated to him, he ſhould forbeat 
to return the writs. 

And the houſe came to ſeveral other reſolutions, 


9 Juni, 1675. 


Reſolved, Nemine contradicente, 
That no Commoner of England, committed by 


order or warrant of the Houſe of Commons, for 


breach of privilege, or contempt of that houſe, 
ought, without order of that houſe, to be, by any 
writ of Habcas Corpus or other authority whatſo- 
ever, made to appear, and anſwer, and do, and re- 
ceive a determination in the Houſe of Peers, du- 
ring the ſeſſion of Parliament wherein ſuch perſon 
was s committed. 


Reſobved, Nemine contradicente, 

That the order of the Houſe of Peers, for the 
iſſuing out of writs of Habeas Corpus concerning 
Serjeant Peck, Sir John Churchill, Serjeant Pem- 
berton, and Mr. Charles Porter, is inſufficient and 
illegal; for that it is general, and expreſſes no par- 
ticular cauſe of privilege, and commands the King's 
great ſeal to be put to writs not returnable before the 
the ſaid Houſe of Peers. 


Reęſolved, | 


. 


A. 1704. DEBATES. 
Reſolved, Nemine contradicente, 

That the Lord-keeper be acquainted with theſe 
reſolutions, to the end that the ſaid writ of Habeas 
Corpus, may be ſuperſeded, as contrary to the law 
and the privileges of this houſe. 

Reſolved, Nemine contradicente, 

That a meſſage be ſent to the Lords, to acquaint 
them, that Serjeant Peck, Sir John Churchill, Ser- 
jeant Pemberton, and Mr. Charles Porter, were 
committed by order and warrant of this houſe, for 
breach of the privilege, and contempt of the au- 
thority of this houſe. 

22 Marty, 1697. 
Charles Duncomb, Eſq; having been committed 


by order of this houſe, and afterwards diſcharged - 
by order of the Houſe of Lords, without the con- 


ſent of this houſe. 


Reſolved, 
That no perſon committed by this houſe can, du- 
ring the ſame ſeſſion, be . by any other 
authority whatſoever. 


Reſolved, 
That the faid Charles Duncomb be taken into the 
cuſtody of the ſerjeant at arms attending this houſe. 
Theſe are ſome inſtances, among many others, 
that might be produced upon this occaſion ; and the 
laſt cannot but be particularly remembred by ſome 
noble Lords that then fate in the Houſe of Com- 
mons, and ſtrenuouſly aſſerted this privilegs of the 


Commons. 


Your Lordſhips fifth . ViS, 
Reſolved, 


That for the Houſe of Commons to cenſure or pu- | 


* niſh any perſon for aſſiſting a priſoner to procure a 
*wnt of Habeas Corpus, or by vote, or otherwiſe, 
: to deter men from ſolliciting, proſecuting, and 


* pleading upon ſuch writ of Habeas Corpus, in 9 
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* half of ſuch priſoner, is an attempt of dangerous 
* conſequence, a breach of the many good ſtatutes 
provided for the liberty of the ſubject, and of perni- 
cious example, by denying the neceſſary aſſiſtance 
to the priſoner, upon a commitment of the Houſe 
of Commons, which has ever been allowed upon 
all commitments by any authority whatſoever. 
The Commons take this to be another inſtance of 
your Lord ſhips breach of your own rule, your Lord- 
ſhips being no judges of their privileges; tho' by 
this reſolution you ſeem to make a judgment with. 
out having heard, and knowing what the Commons 
have to alledge for them. 

This attempt therefore in your Lordſhips is of dan- 
gerous conſequence, tending to a breach of the good 


R X & A 


underſtanding between the two houſes, and of moſt 


pernicious example. The Commons late proceed- 
ing, in cenſuring and puniſhing the council that have 
pleaded upon the return of the writs of Habeas 


Corpus, in behalf of the priſoners, if duly conſider'd, 


15a great inſtance of the temper of the Houſe of Com- 
mons : For this houſe did not interpoſe when the 
* applied to the Lord Keeper, and the 


Judges, to be bailed ; and had the lawyers ſhewn 


ſo much modeſty, as to have acquieſced in the opi- 
nion of the Lord Keeper and all the Judges, that 


theſe prifoners were not bailable by the ſtatute of 


Habeas Corpus, the Commons had never taken any 
notice of it: But they would not reſt ſatisfied with- 
out bringing on again this caſe; and the privileges 


of the Commons were, with great licentiouſneſs of 


ſpeech, denied, and inſulted in publick court; not 
with any hope or proſpect of relief of the. priſo- 
ners, (who in this whole proceeding have apparent 
ly been only the tools of ſome ill-deſigning perſons, 
that are contriving every way to diſturb the freedom 
of the Commons elections) but in order to vent theſe 
new doctrines againſt the Commons of England, 


and with a deſign to overthrow their fundamental 


right, 
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right, And after ſo much inveteracy ſhewn to the 
Commons, they could do no leſs than declare the 
abettors, promoters, countenancers, or afſiſters, of @ 
proſecution ſo carried on, to be guilty of conſpiring to 
make a difference between the two Houſes of Parlia- 
ment, to be diſturbers of the peace of the kingdom ; and 
to have endeavoured, as far as in them lay, to over- 
throw the rights and privileges of the Commons of 
England in Parliament aſſembled. | 

And the Commons, in committing the lawyers, 
have only done that right to their body which your 


Lordſhips have frequently practiſed, in caſes of per- 


ſonal privilege, where any ſingle member of your 
Lordſhips houſe is concerned, | 


Your Lordſhips laſt reſolution, viz. 
* That a writ of error is not a writ of grace, but of 
right, and ought not to be denied to the ſubject, 


* when duly applied for; (tho' at the requeſt of ei- 


ther Houſe of Parliament) the denial thereof bein 
an obſtruction of juſtice, contrary to Magna Charta. 


The Commons ſhall not enter into any conſidera- 


tion, whether a writ of error is of right, or of grace; 
they concelving it not material in this caſe, in which 
no writ of error lies, nor was ever any writ of error 
brought or attempted in the like caſe before; and 
the allowing it in ſuch cafes would not only ſubject 
all the privileges of the Houſe of Commons, but 


| the liberties of all the people of England, to the 


will and pleaſure of the Houſe of Lords. 

And when your Lordſhips exerciſe of judicature 
upon writs of error is conſidered, how unaccounta- 
ble in its foundation; how inconſiſtent is it with our 
conſtitution, which, in all other reſpects, is the 
wiſeſt and happieſt in the world, to ſuppoſe the laſt 
reſort in judicature and the legiſlative to be differ- 
ently placed ? | | 

And when it is conſidered how that uſurpation, 
in hearing of appeals ſrom courts of equity, fo eaſily 

traced, 


203 


- 2 => — IE 
PIE 4 r - 
5 5 


204 


PARLIAMENTARY A. 1704, 


traced, tho? often denied and proteſted againſt, yet 


ſtill exerciſed, and almoſt every ſeſſion of Parlia- 
ment extended, it is not to be wondered, that after 
the ſucceſs your Lordſhips have had in thoſe great 


advances upon our conſtitution, you ſhoald now at 


once make an attempt upon the whole frame of it, 
by drawing the choice of the Commons repreſenta- 


tives to your determination; for that is a neceſſary 
conſequence, from your Lordſhips encouraging the 
late actions, and your countenancing a writ of error; 
which if allowed upon ſuch a proceeding, might as 


well be introduced upon all acts and proceedings of | 


courts or magiſtrates of juſtice : And tho? the pre- 
ſent inſtance has been brought on under the ſpecious 
pretence of preſerving liberty, it is obvious the 
ſame will as well hold to controul the bailing and 
diſcharging priſoners in all caſes. . 
And the Commons cannot but ſee how your 
Lordſhips are contriving, by all methods, to bring 
the determination of liberty and property, into the 
bottomleſs and inſatiable gulph of your Lordſhips judi- 
cature, which would ſwallow up both the preroga- 
tives of the crown, and the rights and liberties of 
the people; and which your Lordſhips muſt give 


the Commons leave to ſay, they have the greater 


reaſon to dread, when they conſider in what man- 
ner it has been exerciſed ; The inſtances whereof they 


Forbear, becauſe they hope your Lordſhips will reform; 


and they defire rather to compoſe the old; than to cre- 
ate any new differences. | | 
Upon the whole, the Commons hope, that up- 
on due conſideration of what they have laid before 
your Lordſhips, you will be fully ſatisfied they 
have acted nothing in all theſe. proceedings, but 
what they are ſufficiently juſtified in from prece- 
dents, and the known laws and cuſtoms of Parlia- 
ment; and that your Lordfhips have aſſumed and 


_ exerciſed judicature contrary to the known laws 


and cuſtoms of Parliament, and tending to the 
| : overthrow 
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overthrow of the rights and liberties of the 2 


of England. 


Reſolved, 
That a conference be deſired with the Lords, up- 
on the ee matter on the laſt conference. 


Ordered, 


That Mr. Alſialy do go to the Lords, and 4 
ſire the ſaid conference. 


Mercurii die Marti, 1704. 


Mr. Aiſſaly reported, that he having been at the 
Lords (according to the order yeſterday) to deſire a 
conference upon the ſubject matter of the laſt con- 
ference, the Lords return an anſwer, 

That they do agree to a conference accordingly, 


and appoint the ſame preſently in the painted cham- 
ber. h 


Ordered, 

That the managers who managed the laſt con- 
ference, do manage the conference which is to be 
preſently with the Lords. 

And the managers went to the conference. 

And being returned, 


Mr. Bromley reported, that they had been at the 


conference, and delivered to the Lords what the 


| houſe had directed. 
A meſſage from the Lords by Sir Richard Hol. 


jord and Mr. Pitt. Mr. Speaker, the Lords de- 
ſire a free conference with this houſe to morrow at 
one of the clock, in the painted chamber, upon the 
ſubject matter of the laſt conference. 


Reſolved, bd 
That this houſe will ſend to the Lords an anſwer 
by meſſengers of their own. 


And 
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And the meſſengers were called in again; and 
Mr. Speaker acquainted them therewith, 


Jovis 8 die Martii, 1 704. Amo 4 Anne Reginæ. 


Reſolved, 

That a meſſage be ſent to the Lords to acquaint 
| them, that when their Lordſhips had ſent yeſter- 
day in the afternoon, after three o*clock, to defire 
a free conference upon the ſubject matter of the laſt 
conference, the houſe was juſt riſing; but that this 
houſe will meet their Lordſhips at a free conference, 
as their Lordſhips have deſired, at ſuch a time as 
their Lordſhips ſhall appoint, the time named yel- 
terday by their Lordſhips being now paſt. 


Ordered, 
That Sir Thomas Hanmer do carry the ſaid meſ 
ſage. : 


Ordered, 

That the managers who managed the laſt confer- 
ence, do manage the ſaid free conference: And 
ſome others were added to them, 

Sir Thomas Hanmer reported, that he haviig been 
at the Houſe of Lords, to deliver the meſſage di- 
rected by this houſe, he found that the Lords were 
Juſt up. 

The ſetjeant at arms, attending this houſe, hav- 
ing acquainted the houſe, that he had received two 
writs of Habeas Corpus under the great ſeal of Eny- 
land, to bring before the Lord Keeper the bodies of 
James Mountague, Eſq; and Alexander Denton, Eq; 
(who are committed to his cuſtody by warrants 
from the ſpeaker of this houſe for a breach of pri- 
vilege.) 

The houſe again ne! che conſideration of 
that matter: And after debate. 

Reſolved, 
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Reſolved, e > aa 
That no commoner of England, committed by 
the Houſe of Commons for breach. of privilege, or 


contempt of that houſe, ought to be, by any writ _ 
of Hab:as Corpus, made to appear in any other place, 


or before any other judicature, during that ſeſſion of 
Parliament wherein ſuch perſon was ſo committed. 


 Reſobved, 265. Fans | 
That the ſerjeant at arms attending this houſe, 
do make no return of, or yield any obedience to the 
ſaid writs of Habeas Corpus; and for ſuch his refu- 


Commons. 


fl, that he have the protection of the Houſe of 


Reſolved, 

That the Lord Keeper be acquainted with the ſaid 
reſolutions, to the end, that the ſaid writs of Habeas 
Corpus may be ſuperſeded, as contrary to law, and 
the privileges of this houſe. | 


Ordered, rs 
That the clerk of this houſe do acquaint the 


| Lord Keeper of the great ſeal of England with the 


ſaid reſolutions. 


Veneris ꝙ die Martii, 1704. 


The clerk acquainted the houſe, that he did, pur- 


ſuant to their commands laſt night, wait upon the 
right honourable the Lord Keeper of the great ſeal 


of England, and acquaint his Lordſhip with the re- 


ſolutions of the houſe yeſterday, relating to the writs 
of Habeas Corpus; and left the reſolutions with his 
Lordſhip. ne] | 

Sir Thomas Hanmer reported, that he having been 
at the Lords with the meſſage ordered yeſtcrday, 
the Lords do return an anſwer, that they do agree 
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to meet this houſe at a free conference this back at 
two o'clock, in the painted chamber. 


Then the managers went to the free conference. 


And being returned, 

Mr. Bromley reported, that the managers appoint- 
* had met the Lords at the free conference, which 
had laſted very long; and that when the managers 
for the Commons took notice of ſome invaſions of 
the Houſe of Lords in point of judicature, particu- 
larly as to is es 15 Lords broke up the con- 
ference. 


Orin, 
That the managers do draw up what had paſſed 
at the conference, and lay the ſame before the houſe 
with all convenient ſpeed. 


Martis 13 die Martii, I 704. 


Mr. Bromley ones, that the managers of the 
free conference with the Lords, had (according to 
order} drawn up what had paſſed at the faid confer- 
ence, which they had directed him to report to the 
houſe, which he read in his place, and afterwards 
delivered in at the clerk's table. 


Ordered, 


That the faid report be entered upon the journals, 


and is as followeth, viz. 


That the Lords who appeared as»managers, and 
ſpoke at this free conference, were, the -Earl of 
Sunderland, the Lord Ferrers, the Biſhop of Saliſbury, 
the Lord Hal fax, the Lord Wharton, and the Duke 
of Devonſhire, Lord Steward. 

That the free conference was begun by the ma- 
nagers for the Lords, who faid, this conference was 
delired to maintain a good correſpondence _—_ 

une 
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it che two houſes, which was never more neceſſary 
than at this time. 

That the delivering reſolutions at their firſt con- 

f-rence was parliamentary ; and inſtanced the reſo- 


2 lutions 3 Car. I. which produced the petition of 
right. | 
rs That the Lords look upon the Commons to be 
of a great part of the conſtitution, which cannot be 
u- preſerved but by doing right to both houſes. 

N- That every part of the body politick, as well as 


the body natural, ought to be kept within due 
bounds; an exceſs in any member will weaken the 
whole, 
ed That this conſtitution is the wonder of the world, 
le and glory of this nation; *tis founded upon liber- 


ty and property: And the Houſe of Commons hath 


been a great fence and bulwark of liberty. 
That the Lords reſolutions are very well found- 
ed, and juſtified by the laws of the land, as is their 
he judicature i in this caſe. 


to That it was proper for them to receive e the peti- 
er- tions, and make theſe reſolutions II 
the That the Lords are the great court of judicature; 


rds and when the courts below have differed in opinion, 
there has been reſort to the Lords for their judgment, 
as in the caſe of kindred of half blood claiming 
ſhares of inteſtates eſtates. 
als, That when ſuch a complaint comes before the 
Lords, they ought to give their opinion as to the 
| law of the land; and that was the foundation of 
ind their preſent reſolutions. 
of 1. That the firſt reſolution was, in effect, agreed 
to by the Commons, tho? they go off to foreign mat- 
ters, of which the Lords take 1 no notice. 
That the law of the land can be altered anly by 
the legiſlature. 
2, That the ſecond reſolution aſſerts the ſubjects 
redreſs by action at law, Sc. | 
Vo I. IV. 3 That 
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That all conſtitutions have reckoned this their 
ſafety, that every man, from the higheſt to the 


loweſt, hath the protection of the law. 
That according to our conſtitution, the ſubject 


may conteſt his right with the crown, and upon 


equal terms, with that reſpect which 1s due. 
That this reſolution only afferts the right, does 
not ſtate the reſpective courts, where the redreſs is 


to be had: If the party miſtakes the court, he is 


puniſhed by coſts of ſuit. 


The term of priviledged cauſes is new, and the 


diſtinction unknown. | 

3. To ſupport the ſaid reſolution, it was urged, 

That the breach of privilege was not well 
grounded. 

That it belongs to the crown to make declara- 
tions; the Commons did indeed make ordinan- 
ces; and when their Prince was murdered, they 
came to declarations, | 

That a law, without promulgation, cannot have 
force to make an offence. 

The liberty of men's perſons is the greateſt pri. 
vilege, and not to be taken away, but in known 
caſes; the invading of it has ſhook the beſt conſti- 
tutions, by | 
That the taking away the liberty of one mean 
perſon, once endangered the government of Rome. 
That both houſes may commit for breach of pri- 
vilege, but cannot declare any thing to be a privi 


lege, without good grounds, nor conſequently make 


any thing a contempt, that is not known to be ſo. 
That commitments, or cenſures, have not been 
uſual upon actions at law, tho* ſuch actions have 
brought the proceedings or privileges of either 
houſe in queſtion. 

That in the caſe of freedom of ſpeech, which is 
the greateſt privilege, there was a judgment in King 
Charles the firſt's reign, in the heat of thoſe times, 
againſt ſome members, for ſpeeches in en 

ls 
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This the Commons firſt condemned; and then by 
conference brought it before the Lords, who came 
to a reſolution, that it was erroneous, and deſired the 
Lord Hollis to bring his writ of error; and thereupon 
it was reverſed by the Lords, in the time of Charles 
the ſecond ; which ſhews the care the Lords had of 
the Commons privileges. 

Thar in Same and Barnardiſton's caſe, the Com- 
mons did not concern themſelves, only in ſupport of 
the action, when in 1678, they examined the judg- 
ment of reverſals as a grievance. | 

That the Lords had not interpofed in any ſuits, 
which concerned the proceedings of their houſe. 

That the Earl of Banbury (as he was called) was, 
by the Lords, adjudged to be no Peer : This was 
examined in the K:ng*s-Bench, where, in abatement 
of an indictment of murther againſt him, as Charles 
Knolles, Eſq; he pleaded his title of an Earl; and 
in avoidance of that, the order of the Lords was 
replied, and was examined by the court, and difal- 
lowed, | | 

That the late Biſhop of St. David's was proſecuted 
in the ſpiritual court, and deprived, tho? a member 
of that houſe ; and the Lords did not interpoſe. 

That it is the wiſdom of all governments, to have 
the law open; and that's the difference between 
a legal and an arbitrary government. | 
That the Lords do not meddle with the Com- 


mons right of determining their own elections; they 


have a ſettled poſſeſſion of it, which is a right: But 
if all the rights of ſubjects concerned in thoſe elec- 
tions are to be determined there, that will bring all 


queſtions of frechold, and the allowance of all char- 


ters, and all liberty and property before them. 
That a freeholder of forty ſhillings per annum has 
a right of inheritance, to which he is born; and if 
his vote is denied, he is damnified, and loſes the 
credit of his vote; and if he ſhall only come to the 
ES houſe 
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Houſe of Commons, they can neither give him da- 
mages nor coſts of ſuit, 5 

That a freehold cannot be determined by any 
court which cannot give an oath. | 
That the precedents produced concern only the 
right of determining elections in general. 

And an action by an elector, for his right of vot- 
ing, does not avoid the election. | 

4. To maintain the fourth reſolution, they ſaid, 

That it may be lawful for a man to apply for his 
liberty, when he cannot have it. | 

That the proceedings in 1675, produced as a 
precedent in this caſe, were upon a matter conteſted 
between the two houſes, and reſolved differently in 
the Lords Houſe : Topham and the Lieutenant of the 
Tower were both turned out; and the ferment was 
ſo high, that the Parliament was prorogued, and 
ſoon after diſſolved. 

The fifth reſolution is a conſequence of the 


fourth : | 


That the commitment of the lawyers was not for 
licentious ſpeech, as was inſinuated at the laſt con- 


terence, but for pleading upon the return of the writs | 


of Habeas Corpus. 
That *tis the particular character of that odious 
court called the Inquz/ition, that no body dares appear 
for, or reſort to a perſon impriſoned there, but he is 
left to the mercy of that court. 

The lawyers are not to be anſwerable for every 


thing they argue; they are to do their duty for 
their clients, and the court is to judge of it. 


6. The Commons declining the laſt reſolution is 
an agreeing to it, though not ſo parliamentary as it | 


would have been to have agreed to it directly. 
That the Lords are the only proper Judges, whe- 


ther the writ of error lies before them. 


To 
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To theſe arguments the managers for the Commons 
1 anſwered : 


That they agreed the neceſlity of a good corre- 


ſpondence between the two houſes, eſpecially at this 
time of common danger; and that the Commons 
had fully ſhewn their deſire to maintain that good 
correſpondence, by condeſcending to meet their 
Lordſhips at this free conference, altho? their antient 
and fundamental privileges had been called in que- 


ſtion, and denied by their Lordſhips, and that in 


an extraordinary and very unparliamentary manner. 

That the delivery of reſolutions is ſo far from 
being the only method of conferences, that the more 
uſual method has been to offer reaſons, - without re- 
ſolutions; and it would be very difficult to give any 
inſtance (before this) of either houſe delivering poſ- 
ſitive reſolutions at a conference, without the reaſons, 


at the ſame time, to ſupport them, and that induce 


them to make ſuch reſolutions. 

1. That the Commons anſwer to the Lords firſt 
reſolution, is not foreign to the ſubject- matter of the 
conference : Becauſe the Commons apprehended the 
ſubject-· matter to be their Lordſhips denying. the 
privileges of the Commons, on the one hand, and 
their extending their own judicature beyond 1ts pro- 
per limits, on the other : And therefore the Com- 
mons could not but take notice, how far their Lord- 


| ſhips had tranſgreſſed in the exerciſe of an unwar- 


rantable judicature, in contradiction to that very 
rule they had laid down for the teſt of the proceed- 
ings of the Commons, and by which the Commons 
had ſtrictly governed themſelves, 

That the Commons cannot create new privileges; 


yet in Cooke's 13 reports, fo. 63. tis faid, the privi- 


lege of Parliament, either of the upper houſe, or of 
the Houſe of Commons, belongs to the determination 


or deciſion only of the court of Parliament, for every 
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co irt hath a right to adjudge their own privileges, 
according to the book of Ed. 4. Sir John Paſton's 
caſe. 5 = 

2. To their Lordſhips arguments for their ſecond 
reſolution your managers anſwered : 

That every perſon injured, hath a right to ſeek 
redreſs ; but then that redreſs muſt be fought 1n the 
place where the matter is properly cognizable. 

3. To what the Lords offered upon the third 


_ reſolution, your managers anſwered : 


That matters of election do not belong to the 
courts below, but only to the Houſe of Commons, 
which hath been in long poſſeſſion of them: That 


there was an act of Parliament made in the time of 


King Henry the ſixth, to give an action for a falſe 
return of members to ſerve in Parliament, becauſe 
no ſuch action lay at common law, it relating to 
elections. 

That double returns not being within that ſtatute, 
no action lay in the courts of common law, for mak- 
ing any double return, *till the ſtatute 7 and 8 
William III. 8 

That beſides the inſtances given, in the anſwers the 
Commons gave to the Lords reſolutions, at the laſt 
conference, this diſtinction, as to privileged caſes, 
is fully and undeniably warranted by the ſtatute 
made in the firſt year of King William and Queen 
Mary, entitled, An act declaring the r. ghts and liber- 


tes of the ſubjeft, and ſetiling the ſucceſſion of the 


crown ; where, among other endeavours of the late 
King James, to ſubvert and extirpate the laws and 
liberties of the kingdom, theſe are mentioned, #y 


violating the freedom of election; of members to ſerve in 


Parliament, and proſecutions in the court of King's 

Bench, for matters and cauſes only cognizable in Par- 

liament. | 
Beſides, that there are privileged caſes as well as 


privileged 3 appears from hence: A prohi- 


bition, and afterwards attachment, lies, for ſuing 


in 
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in the ſpiritual court for a temporal cauſe deter- 


minable in the temporal court. There are divers 
laws within this realm, of which the common law 


is but one, as appears in Coeke's 1 Inſt. Fo. 2. B. 
where he mentions Lex & conſuetudo Parliamenti, & 
lex communis, as diſtinct laws. 1 

As there are ſeveral laws, ſo there are ſeveral 


courts and juriſdictions, and ſeveral cauſes proper 


for thoſe ſeveral laws and ſeveral juriſdictions: Of 
theſe the high court of Parliament is the firſt: Lex 
& conſuetudo Parliamenti is a great branch of the 
law of England; and many cauſes are to be deter- 
7 only by that law, as appears in the I». 
9. 23. | EM 
With ſuch cauſes as are in their nature parlia- 
mentary, and to be determined by the law of Par- 
liament, the common law, and common law Judges 


have nothing to do; as further appears, 4 Iaſt. 
Fo. 14, 15. where the expreſſions are very ſuitable 


to the preſent controverſies. 

That the perſons perſiſting in the proſecution of 
ſuch actions, after a prohibition by the Commons, 
for that ſuch cauſes belong to their juriſdiction, the 
committing them for the breach of their privileges 
in that particular, is no more than is done by the 
common law courts for a like contempt, when per- 
ſons will ſue after a prohibition to the ſpiritual 
courts : And the Commons uſual way to defend their 
privileges againft ſuch invaſions, has been by com- 
mitting the tools and inſtruments thereof. 


It is a fundamental maxim of the law and cuſtom 
of Parliament, which is the higheſt and nobleſt part 


of the law of England, and particularly adapted to 
the preſervation of the liberties of this kingdom, that 


the two houſes are independent of one another, and 


ſole Judges of their rights and privileges: That their 
Lordſhips did admit, the Commons have a privi- 


lege to judge of the rights of their own elections, 


to one intent, but not to another: But if the Com- 
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mons have ſuch a privilege to one intent, they muſt 


be Judges of it to all intents and purpoſes whatſo- 


ever; and being ſole Judges thereof, their judgment 
cannot be legally called in queſtion, either by writs 


of Habeas Corpus, writs of error, or otherwiſe, in any 


other court; and conſequently the proceedings in 
Weſtminſter-hall, and in the Houſe of Peers, and the 


judgment given there, are all null and void, & coram 


non judice. ä 

The Commons commitment for commencing 
theſe actions, is no more than what they and their 
e have in all times practiſed, in caſes of 

reach of privilege. | 

4. In anſwer to what the Lords had offered upon 
the fourth reſolution, your managers inſiſted, that 
application of friends for the liberty of any perſon 
impriſoned, ought to be in a proper place, and in a 
proper manner, which in this caſe ought to have 
been only to the Houſe of Commons, and by the 


. 


| petitions of the perſons they had committed. 


That the proceedings in 1675, were ſo well 
grounded, that they muſt be precedents to the Com- 
mons to follow at all times upon the like occaſions. 

5. To what the Lords offered upon the fifth re- 
ſolution, your managers anſwered ; 

The licentiouſneſs of ſpeech uſed by the lawyers, 
was only mentioned among, other particulars of the 
provocations they gave the Houſe of Commons; but 
they were committed for pleading upon the returns 
of the. writs of Habeas Corpus, in behalf of the pri- 
ſoners committed by the Houſe of Commons, which 
the Commons (who are the only Judges of- their 
own privileges) take to be a great breach of the 
privilege of their houſe. LD 

6. To the laſt reſolution your managers inſiſted, 
that no writ of error lies in that caſe ; and that there 
may be caſes wherein no writ of error lies, was 
their Lordſhips opinion in the caſe of the late Bi- 
ſhop of St. David's, who brought his writ of 
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error upon the courts not granting him a prohi- | 
bition. 5 3a | | 
The caſe of Sir Thomas Armſtrong, mentioned by 
their Lordſhips, was particular, in that the Com- 
mons then apprehended he was intitled to a writ of 
error, within the meaning of the ſtatute of Edward 
the ſixth. | 1 
Tour managers further urged the novelty of the 
action in the caſe of Aſhby and Yhite, of which no 
footſteps can be found in any book of the law, - or 
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in any record, although we have faithful reports of Y 

all memorable cates for four hundred years paſt ; j 

and the occaſion of ſuch an action muſt frequently L 

have happened. | 

The Lords themſelves. (when they had no deſign : 

| upon the privileges of the Commons) were of opi- ö 

| nion, in the caſe of Sir Samuel Barnardiſton, in the ; 

| _ firſt year of the reign of King William, that no ſuch 5 

action lay; and there is no reaſon can be offered to f 

maintain this action, but held more ſtrongly in the a 

caſe of Sir Samuel Barnardiſton, as damages, coſts, f 

; &c. And it is an abſurd diſtinction to fay, that in [: 

, this caſe the right of election cannot come in queſtion, 5 

- becauſe the determining of the right of the electors v 

doth generally determine the right of the elected ; bi 

; and almoſt all controverted elections depend upon f 

e the qualifications of the electors. - e 1 

t That the Commons had ſhewn ſuch a diſpoſition (1, 

5 to maintain a good correſpondence with their Lord- . 

i ſhips, though their Lordſhips in the caſe of Aly | 

h and Yhite, had, contrary to the judgment of the : 

Ir courts below, allowed the action, upon which the k 

ie Plaintiff had taken out execution, and levied the [ 

| money; that the Commons took no notice of it, . 

1, and were willing to let the matter fall, which might N 
e 


occaſion any conteſt in this time of publick danger: 
But when other actions of the like nature were ftill 
commenced and proſecuted, whereby all elections 
of would be brought to the determination of the Lords, 

or, 
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or, at leaſt, in time ſo influenced, as that the Lords 
would in effect chuſe the Commons, and thereby 
the independency of the two houſes would be deſtroy- 


ed, which is the great ſafety of the conſtitution; 


then it concerned the Commons, who are the repre- 
ſentatives of the people, to oppoſe what would be 
ſo fatal to our conſtitution. 

The bringing writs of Habeas Corpus upon the com- 
mitments of the Commons, and a writ of error 
thereupon before the Lords, would bring all the 
privileges of the Commons to be determined by the 
Judges, and afterwards by the Lords, upon ſuch 
writs of error. 

Nay, ſuch writs of error upon every Habeas Cor. 
pus, would bring the liberty of every Commoner in 
England, to the arbitrary diſpoſition of the Houſe 
of Lords. ; 

And if a_writ of error cannot be denied in any 
caſe, and the Lords alone are to judge wherher the 
caſe be proper for a writ of error, then all the Queen's 
revenue, all her prerogatives, and all the lives and 
liberties ok the people of England, will be in the 
hands of the Lords, for every felon, burglar, and 
traitor, will be entitled to a writ of error before the 


Lords; and they will have even power of life and 


death. 

And by writs of error and appeals, as already ex- 
erciſed, they will have all our properties; by ſuch 
new-invented action they will have all our elections; 
and by ſuch writs of Habeas Corpus, and writs of error 
thereupon, they will have all our privileges, liber- 
ties, and even lives, at their determination; who 
determine by vote, with their doors ſhut, and it 1 
not certainly known who 1t 1s that hurts you. 

The novelty of thoſe things, and the infinite con- 
ſequences of them, is the greateſt argument in law, 
that they are not of right. 

The Commons are not contending for a ſmall 

thing, but for their all: * e 


Eſpecially 
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Eſpecially ſince the Lords have found out a way 


to diſtreſs the government, by detaining the money 
given by the Commons, which muſt come laſt to 


them, becauſe the money- bills muſt begin with the 


Commoners ; and if by that means they can extort 
writs of error where they never were heard of, the 
Commons muſt commit the perſons employed in all 
ſuch innovations, or elſe they muſt loſe, by ſuch 
contrivances, all that they have. 

In the caſe of Denzil Holles, Sir John Elliot, &c. 
in 1667, the Commons declared the judgment given 
in 5 Car. I. to be an illegal judgment, and againſt the 
privilege of Parliament ; and this they did of them- 
ſelves, before they acquainted the Lords therewith. 


Afterwards, becauſe it concerned the Lords as 


well as the Commons, they imparted their reſolu- 
tions, to the Lords, who concurred with the Com- 
mons; and the writ of error, which was afterwards 


brought at the deſire and inſtance of the Lords, and 


not at all by the deſire of the Commons, they reſted 
upon their own reſolution, that it was an illegal judg- 
ment. | 2 


The Lords, by way of reply, ſaid further, that 


this is a cauſe of liberty and property, and judicial 
proceedings, which the Commons had endeavoured 


to ſtop. 

That the conference therefore, asked by the Lords, 
vpon the fundamental rights and liberties, was proper, 

That they are the ſame terms the Commons uſed, 
3 Car. when their liberties were attack'd. 

That the true method of conference is not by way 
of queſtion and anſwer, but by reſolutions z which 
are not ſo binding, but if the Lords are convinced 
by arguments, they may retract them. 

That the Lords, fure, may regularly take notice 
of this printed paper, when it contains ſuch declara- 
tion, as all perſons are bound to take notice of at 
the peril of commitment, | 


That 
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That the right of the Houſe of Commons to de- 
termine their own elections is not in queſtion, or in- 
tended to be changed ; but the two precedents pro- 
duced to ſupport them are very much miſtaken. 
That the caſe of Sir Francis Goodwin is not fairly 
ſtated, the word order being omitted in the Com- 
mons anſwer to the Lords meſſage, relating to the 
Commons proceedings in this caſe; which refers to 
a particular order of the Houſe of Commons, they 
having before determined that election. That it is 
not. taken notice that the Lords went with the Com- 


mons to the King, and were mediators; and that 


at the laſt a new writ iſſued for a new election. 
That in the ſtating the precedent 28 Eliz. the 
Commons have not taken notice, that the election 
was in that caſe determined by the Judges. 
That the Commons did not confine their reſolution 
to Armſtrong's caſe; But it is general and abſolute, 


that a writ of error in felony or treaſon, is of right 
and not' of grace. | 


That by the writ of error brought in the late bi- 
ſhop of St. David's caſe, upon the denial of a pro- 
hibition, and difallowed by the Lords, it appears, 


when a record comes improperly before them, they } 


are ſo juſt as to diſmiſs it. 

That, inſtead, of proving the law, the conſe- 
quences are urged, which 1s not right arguing. 

That the queſtion is, whether the Queen is bound 
to grant a writ of error? If ſhe is, it will be hard 
for any body of men to interpoſe with the crown, 
and ſtop it, to hinder that Fiat, which by the opi- 
nion of the Judges, ſhe ought to give. - 

She is obliged too, by Magna Charta : Nulli ne- 


gabimus, nulli deferemus, Fuſtitiam. 


That whether a writ of error lies or not, will 
afterwards be proper for the judgment of this court, 
as *tis of any other court where a writ of error is 
returnable, N 


That 
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That the Commons are very ſafe, and may de- 
pend the Lords will be as tender of their privileges 
as of their own. | 

That whatever privileges accrue to the Commons, 
will accrue to the Lords alſo: It the commitments 
of the Commons are free from the cognizance of the 
courts below, thoſe of the Lords will be ſo too. 

That 2 Car. the Commons maintained, that the 
meaſure of perſons being bailable, is not from the 


authority which commutted, but from the cauſe of 
commitment, | 


Your managers further obſcrved, this ſubject mat- 
ter was ſcarce ever in conference before, between the 


Lords and Commons, and will ſeem ſtrange to pot- 


terity. 
That the Lords concern for liberty and property 
cannot be equal with that of the Commons ; for the 


Lords liberty is better fenced, and conſequently their 


property too, than that of the Commons. 

The Lords are leſs intereſted in the event of this 
conference than the Commons, who are the truſtees 
of thoſe who ſent them, and are bound in duty and 
intereſt to preſerve their liberty and property; and 
having but a triennial duration, which is at this time 


near expiring, it is not to be imagined they will in- 


fringe what they are entruſted with, and ſo much 
concerned to maintain; and that ſo notoriouſly, that 


the Lords ſhould complain, who are much leſs con- 
| cerned, but more to be feared, as their deſigns as 


well as honour may be hereditary. 
At the firſt conference, ſix reſolutions were de- 
livered, as matters of undoubted truth and law. 
And the proceedings of the Commons are to be 


tried by theſe rules, though they were no parties to 
the making them. | | 


1. The firſt is not to be excepted againſt ; only is 


an inſinuation, as if the Commons had practiſed the 
contrary, which they are not conſcious of, + 
| 2. 10 
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2. To the ſecond, there are many injuries for 


which no action at law is allowed; as if a Judge 
gives a wrong judgment, the redreſs by writ of 


error is no ſatisfaction for the damage. 

So for other acts of a Judge, or court of Juſtice, 
as denying a writ of Habeas Corpus, or bail, no 
action lies, but upon the late ſtatute. 

That their Lordſhips, not making any diſtin. 
on between matters and cauſes, which were exempt 
from the cognizance of the common law courts, as 
being ſolely cognizable in Parliament, and cauſes 


which were exempt only in reſpect of the perſons 


ſued, being intitled to privilege of Parliament, 
ſeems to be the occaſion of the miſtakes their Lord. 
ſhips have entertained, in relation to the proceedings 
of the Commons z that the Houſe of Commons is a 
court of judicature in many reſpects ; and as ſuch, 
hath, as well as other courts, cauſes proper and pe 


culiar to its juriſdiction. 


That the law books, and particularly the Lord 


Cook, 1 r of matters of Parliament which «re 
uot to be determined by the common law, but accord. 


ing to the law and uſage of Parliament. 


That all matters moved, or done in Parliament, 
muſt be queſtioned and determined there, and not ele 


where, has been heretofore aſſerted by the Houſe of 
Commons, as their antient and undoubted right, and 


has been allowed both by the Judges of law, and 


by their Lordſhips. And when the Judges of the 


_ Kng's-Bench, in the fifth year of King Charles the 


firſt, upon an information againſt Sir Fobn Elliot, 
Mr. Hollis, and others, held, that matters done in 
the Houſe of Commons, if not done in a parliamen. 
zary way, might be queſtioned elſewhere , that judg- 
ment-was afterwards reverſed in Parliament. 

That their Lordſhips allowed all matters relating 
to elections, ought to be determined ſolely by the 
Commons: And tho? their Lordſhips attempted to 
make a 1 between the right of 9 

an 
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and the right of electors, yet their Lordſhips can- 
not find room for ſuch a diſtinction, unleſs they 
would ſay, the right and qualification of the electors 
was a matter not relating to elections. 

That by the Parliament rolls, 11 Rich. II. it 
appears a petition was exhibited by Parliament, and 


allowed by the King, that the liberties and privi- 


leges of Parliament ſhould be diſcuſſed by the Parlia- 
ment, and not by any other courts, nor by common or 
civil law; and therefore when the Judges have been 
aſked their opinions in matters of Parliament, they 
have anſwered, hat the privileges of Parliament 
cught to be determined there, and not by any other ; 
as they did in the caſe of Thorp, Speaker of the 
Houſe of Commons, 31 H. VI. 

That theſe matters are. not exempt from the de- 
termination of other courts, in reſpect of the perſons 
ſued ; for then they might be determined there af- 
ter the time of privilege was expired ; whereas it 
is evident, that ſuch matters and cauſes cannot be 
determined, in any other court than that of the 
Parliament, after the expiration of the time of pri- 
vilege, any more than before. e | 

That theſe matters are determinable in Parliament, 
although the perſons proſecuted are not entitled to 
the privilege of Parliament, as appears by many 
Inſtances, particularly by that * 

Meſtbury, in the eighth year of Queen Elizabeth, 
who, for taking four pounds to get a perſon elected 


| a Burgeſs for that borough, was fined and-impri- 


ſoned by the Houſe of Commons, although he was 
not a perſon entitled to the privilege of Parliament. 

That it may be as well faid, that an action is 
maintable for refuſing any of the Lords a right 
of precedency in Parliament; yet it cannot be 
imagined the Houſe of Peers would be content the 


lame ſhould be brought in queſtion, in any the 
courts of law, and decided by a Jury of Com- 


monen,. | 


the Mayor of 


But 
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But the ſame arguments will hold for maintaining 
ſuch an action, to recover damage for refuſing pre- 


cedency to him that hath right to it, as for main- 


taining an action to recover damages, for refuſing to 
take down upon the poll the vote of an elector: For 
it may with equal reaſon be ſaid in both cauſes, that 
the plaintiff hath a right, that the defendant refuſed 


him that right, that ſuch refuſal is an injury, and 
_ conſequently ought to be repaired in damages. 


3. As to the third reſolution, the Commons are 


not accountable to the Houſe of Lords, or any other 


court, for what they did in that matter. 
Their privileges: being rights peculiar to that 
houſe, what is their privilege, and the breach of it, 


is only examinable, and to be judged by them- 


ſelves. | 3s 

That the courts of Meſtminſter-Hall have that de- 
ference for each other's judgment, that in commit. 
ments for contempt, or miſdemeanour, which are 
frequent every term, another court, though ſupe- 
rior, will not redreſs the priſoner by Habeas Corpus, 
or otherwiſe; but he muſt addreſs to the court 


which committed him, much leſs can an inferior | 
court do it. | | 


The Houſe of Commons therefore expected the 
fame deference from thoſe courts which they pay 
each other ; and alſo from the Lords Houſe what 1; 
due to a co-ordinate juriſdiction : The Commons 
taking themſelves to be ſuperior to any court in 
Weſtminſter-Hall, and not allowing any court in 
this Government to be their ſuperior, no more than 
their predeceſſors have done. bt 

The Commons do not intend by their declaration 
to make a new law, but barely declare what the law 
was, and prohibit any perſon to act contrary. 
The term Declaration is not peculiar to the Prince, 
but is a familiar term in Y/etmnſter-Hall. 

The commitment was not for acting contrary to 
the vote of the Commons, but for acting contrary 
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to law, after the law was notified to them by that 


declaration, and they thereby prohibited to proceed 


in that courſe. 


To ſet this in a true light, if a man ſues in the 
admiralty, or eccleſiaſtical court, for a matter pro- 
perly cognizable at common law, the party ſhall not 


indeed be committed for commencing that ſuit; but 
if the defendant in ſuch ſuit obtains a prohibition, 
which declares what the law is, and gives the plain- 
tiff notice that his fuit is contrary to law, and there- 
fore prohubits him to proceed any further therein; if 
he does proceed, an attachment will iſſue to arreſt 
him for breach of prohibition, as it is faid, 
though in truth, it is for acting contrary to law, 
after he had been admoniſhed what the ſame was. 
Now there's no difference between the declaration 
complained of, and the prohibition mentioned, but 
in the name only; both declare what the law is; 
both admoniſh the perſon offending, and both com- 
mand him not to proceed ; fo that there is as much 
reaſon to complain of a prohibition at law, as of the 


declaration mentioned in the reſolution. 


4. To the fourth reſolution, if it reſpects the pri- 
ſoners committed by the Commons, they apprehend 
the application ought to be to their houſe. 

5, For the fifth reſolution, the Commons have 


the ſame exceptions to it as they had to the third re- 


ſolution : For if Council, Attornies, or Solicitors, 
are prohibited, and act contrary to the order of any 


| court, they are guilty of a contempt of that court, 


ap for ſuch contempt they may be taken into cuſ- 
tody. > Ol . 
To their Lordſhips laſt reſolution, it is very true, 
that in the laſt reign the Houſe of Commons did fo 
reſolye in the cauſe of Sir Thomas Armſtrong, as 


hath, been cited, which caſe was, that Sir Thomas 


Armſtrong was indicted for high-treaſon, and after- 
wards, fled beyond fea, where he was at the time of 
the exigent awarded againſt him; and afterwards, 


Vor. V. * within 
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within a year after the exigent awarded, he was 
brought priſoner into England, add would have 4 
writ of error, but 1t was denied him ; upon which 
the Houſe of Commons made the reſolution mentioned, 
At the common law, if a perſon had been guilty 
of a capital, or any other crime, and had been in 
England at the time of the indictment found againſt 
him, but was beyond ſea at the time of the exigent 
awarded, and thereupon an outlawry was had, the 
perſon outlawed might any time afterwards have 
reverſed that outlawry, for that error in fact; the 
practice whereupon was, that perſons guilty of trea- 
ſon, would fly beyond ſea, and there ſtay till the 
witneſſes againſt them were dead, and then return 


into England, reverſe their outlawry, and become 


ſafe. To remedy which miſchief, was the Statute 
of Edward VI. made, which takes away the error 
in treaſon, unleſs the perſon outlawed rendered him- 
ſelf to the Chief Juſtice within a year after the out- 
lawry : Within which exception was the caſe of Sir 
Thomas Armſtrong, as the Commons apprehended, 
which was the reaſon of the reſolution : And in other 
caſes the practice ſince that reſolution has been other- 


_ wiſe; for in the caſe of Saliſtury, who was attaint- 


ed of felony for counterteiting the ſtamps, a writ of 
error was denyed him, tho* he petitioned for the 
ſame. But if this reſolution is aimed at @ writ of 
error for denying a Habeas Corpus, or denying to 
bail, or diſcharge perſons comitted by the Hou of 
Commons, this reſolution is very wide from the pur- 
poſe 3 for, whether a writ of error be a writ of 
right, or a writ of grace, in all caſes where a writ 
of error does lie, yet their Lordſhips reſolution can- 
not be carried fo far as to make à writ of error lie, 
in a caſe where there is no judgment pronounced, 
as there never is in the caſe of an Habeas Corpus, or 
m any thing relating” thereunto; for if a Habeas 


= Corpus is denied, or if granted, and the perſons 


thereupon denied to be bailed or diſcharged, this !s 


0! 
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no ſuch judgment, but that the ſame, or any other 
court, may grant an Habeas Corpus, and diſcharge 
or bail the perſon committed. 1 f 
Your managers added, The Commons hoped it | 

Y would be no Tficulty to convince the Lords, that 
o IM theſe reſolutions were both unreaſonable and unpar- 
| liamentary, and they have not been much juſtified ; 
and certainly it cannot be Parliamentary, or rea- 
ſonable, for the Lords to condemn the Commons in 
e dhe cafe of their own privileges, when the Lords are 
no Judges of them: And therefore, though the 
ne Commons have now entered into this debate with 
their Lordſhips, it was never meant to ſubject their 


proceedings to the Lords examination, but only to 
* ſatisfy the Lords, and all mankind, that the Com- 
or WI mons have not done an extravagant thing; that a 


noble Lord faid, they did not intend to interrupt the 
Commons in the determination of their elections. 
o: The Commons are beholden to them for that; for 
d. I ocherwiſe, when they thought fit, they might as | | 
"> Wl vill meddle with that, as feveral other things they 1 


on have of late taken upon them, 6 

at The Commons hope their Lordſhips will conſi- 
i der what the conſtitution is, and think it not rea- 
che Enable, that any part ſhould exceed its due bounds: 


of But there have been great invaſions made upon it by 
their Lordſhips, and ſome inſtances of that kind 
＋ have been delivered at the laſt conference; and it 
: would be eaſy to ſhew, that the judicature which of 
1 late has been aſſumed by the Lords, is not conſiſtent 
with the conſtitution. | | 
WM 4 writ of error in this caſe, the Commons take 
v de ſuch: And the Commons would be blameable 
ed, ber admitting of it, fince no ſuch writ does lie; 
und the Commons have done well ig; adviſing her 
Majeſty not to grant it, ſince it is 10 the law: 


The Commons find no ſuch writ ever brought. _ 
Tis ſaid their Lordfhips will do right to the 
Commons upon it; but the Commons can never 
Q 2 | think 
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think it reafonable to truſt the liberties of the people 
of England to their Lordſhips pleaſure, for they 
that have power to do right, have power to do 
wrong; and power is ſo often abuſed, that the 
Commons can never ſuffer the Lords to aſſume this 
new power to themſelves. Were we certain power 
could never be abuſed, an arbitrary, and what is 
called a z7yrannical power, would be the beſt in the 
world, for that not being tied to any rule, would 
apply the remedies proper in all caſes ; but ſince this 
is not to be expected, the Commons were in the 
right to ſtop this writ of error : They find one 
thing has brought on another; and therefore, for 
the future, ſhall oppoſe any further progreſs of this 
nature. 

It was further urged by the Lords, in reph, 
that if ſuch a writ of error wants a precedent, tis a 
new ſort of impriſonment has occaſioned this. 

That the conſequences urged by gentlemen can- 
not avail. | 

That if the law be fo, nothing but the legiſlature 
can alter it. | 15 

That *tis ſaid, the Lords cannot judge of the 


privilege of the Houſe of Commons. They do not 


ſay they can; there may be no occaſion: But from 

precedents it appears they have done it by writ of 

error, and at the deſire of the Commons. | 
That not only the Lords, but all mankind will 


judge of what is not their privileges, if they claim 


that, which neither ſenſe, nor reaſon, nor law will 
Juſtify. | 1 TD 
That if the Commons ſay, to bring an action at 


law againſt perſons not privileged is a breach of pri- 


vilege, all mankind will fay it is not. 
That this comes upon a petition of five men to 


- the Lords, es forth, they have been impriſoned 


by the Co! 


nons for bringing their actions againſt 


the Conſtables of Hleſbury, and for ſuing out * 
Hoa FT” 
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of Habeas Corpus, and are at kaſt ts in a Writ 
of error. 


The queſtion lies in a narrow compaſs ; 
Whether they have a right to bring their actions 
at law; if ſo, it is injuſtice to impriſon them for 


doing it; 


A hardſhip to deny them writs of Habeas Cor- 
pus, and a greater to impriſon their council and 
agents, for endeavouring to procure them their li- 
berty. 

That their right is ſettled by a N of law, 
which will ever remain, 'till altered by the legiſlature. 


That a declaration of one houſe, or both houſes, 


cannot alter the law. 

That the Lords intend not to diſturb the Com- 
mons in the right of judging, only as to their own 
mernbers. 

That the material difference is between judging of 
the right of the electors, and the right of the 
elected. 

And there may be caſes, as here, where the elec- 
tion is not in queſtion, and yet the electors receive 
great damage in being denied their vote. 

That the right of freehold is a man's birth- right, 
and cannot be taken from him, but by law. 

That if any perſon be injured by any officer what- 
ſoever, he may, by law, ſeek for reparation : Other- 
wiſe, there is a right without a remedy, which is no 


right at all. 


In anſwer to this, your managers fad; 

This action is of the firſt impreſſion : And *tis a 
good argument no ſuch action lies, becauſe none 
was ever brought before, and eſpecially, becauſe oc- 
caſions cannot be preſumed to have been wanting in 
every new election of members to ſerve in parlia- 
ment, nay, many more juſtifiable than in the late 
Caſe 'of Aſhby and Mpite, where the plaintiff was a 


oo perſon 
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perſon likely to become chargeable to the pariſh, 


and therefore removed by the order of two Juſtices: 
And this, by the way, _ in mind the printed 


_ caſe of Aſoſby and White, from the report of the 


Lords Committees, where *tis given in anſwer, no 
ſuch action before was brought, hat few had ſuch 
a true Engliſh ſpirit as that plaintiff, tho? *tis ſaid, 
he then was a Cobler, and formerly had been an 
Heſtler; and his breaſt, it ſeems, was firſt warmed 
with this true Engliſh ſpirit, which was rather a ſpi- 
rit of faction. | 85 

And it is worthy obſervation, that in this caſe, 
the coſts and charges ſuſtained by Aſbly, or ſome 
body for him, could not be leſs than 1001. more 
than the coſts and damages he recovered ; ſo that 
it was infelix victoria, and no benefit, but a loſs to 
him. A noble Lord was pleaſed to ſay further, 
that tho? he would not pretend to judge of the Com- 
mons privileges, yet he might of what was not 


their privilege. That argument appears very | 


ſtrange, fince the Commons ſay, the matter in 
queſtion is their privilege; and if the Lords ſaying 
tis not, is ſufficient to diveſt them of it, the ſame 
method may diveſt the Commons of all the reſt, 
The Commons are not going about to create new 
privileges, but continue the poſſeſſion of thoſe which 
their predeceſſors ever enjoyed and exerciſed : and 
which they think neither this, or any other future 
Houſe of Commons, can ever depart from. 


The Lords afterwards receded from the general f 


ty of their ſecond and laſt reſolutions. 
They ſaid, the ſecond, fo far as that every one 
who apprehends himſelf injured has a right to ſeek 
redreſs, was general, but what followed of an acti- 
on at law, was confined to the preſent caſe. 

So the ſixth, tho? it was general, was to be under- 
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As to what was ſaid, that none but a ſuperior 
court can take cognizance of what another does, it 
was anſwered, £ | 
That when the Earl of Shaftſbury was commit- 
ted by the Houſe of Lords for a contempt, he was 
brought by a Habeas Corpus to the court of King*s- 


bench : This was complained of to the Houſe of 


Lords: But they ' paſſed it over, being of opinion, 
a man might ſeek for liberty where he would. 


The Lords judieature js too ſacred a thing to be 
touched, | | | 


Your- managers there returned, They wiſhed 
their Lordſhips had ſaid that at the beginning, it 


would have ſaved much time, and ſhortened the 


debates; for the Commons think their privileges 
3 facred as the Lord can their judicature. Your 
managers proceeded to ſay, 

That as nothing offered at this conference, or the 
laſt, was meant to ſubmit or leſſen the privilege of 
the Commons; much leſs had any thing in the pre- 
cedents in the time of Queen Elizabeth, and 
James I. produced at the laſt conference, any ten- 
dency that way. Bags 

And in anſwer to fome objections made to thoſe 
precedents, your managers ſaid, the Commons did 
not take upon them to ſet forth the whole proceed- 
ings, which are very long; but tho' they had not 


| their books there to make out the quotations, can 


depend upon what they have ſtated to be true. 

In the precedent of Sir Francis Goodtpin's caſe, 
cited by the Commons, there are no orniffions that, 
duly conſidered, can make that caſe leſs to the ad- 
vantage of the Commons on this occaſion : for if 
the word order be omitted, and taking the anſwer to 
have been, that they did conceive it did not ſtand 
toith the honour and order of the houſe, to give ac- 
count of any their proceedings or doings, that will 
1 5 24 little 
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little alter the caſe, ſince it is plain, from the entry 


on the journal, the Commons, in returaing this an- 


ſwer, had regard chiefly to the precedent then quo- 
ted, 27 Eliz. when the Commons refuſed to give 
the Lords any reaſons (tho? the Lords deſired them) 


for the rejecting, at the firſt reading, a bill the Lords 


had ſent down to the Commons : The reaſons for the 
Commons proceedings in this caſe were prepared by 


themſelves, which they did communicate to the 


Lords; but the Lords were not to add or diminiſh: 
And tho? ſome Lords were preſent at the Commons 


delivering their reaſons, there is a material diſtincti. 


on, upon the Commons Journals, of thoſe Lords be- 
ing preſent as Lords of the Council, and not as 
Lords of the Parliament. 

And the noble Lord who took notice of the 
Commons omiſſion in the ſtating of this caſe, and 
pretended to ſtate it fully and truly himſelf, omit- 
ted, that the new writ was ordered to iſſue at the 


| requeſt of Sir*Francis Goodwin, by his letter; which, | 


for the ſatisfaction of the houſe, was read and en- 
tered on the journal, before any queſtion for the 
new election was made. 

In that of the 28th of Eliz. the Commons did 
not at the laſt conference omit to take notice of the 
Judges determination; but it is juſtly ſtated, as a 
matter the Commons in the examination of that caſe 
were informed of, but did not reſpect; the Com- 


mons then aſſerting themſelves to have the ſole de- 
termination of that caſe. 


Your managers further urged, 

Tho? the Commons do not ſubmit their privileges, 
it may be proper to aſcertain what they claim, with 
the reaſons why they are at this time the more con- 
cerned to oppoſe all attempts upon them. 

They do agree the right of voting may be 
grounded upon freehold, charter, or preſcription ; 
and they Go not pretend to draw them from the 
| "courts 
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courts of common law, when as ſuch they come 
there originally, immediately, and directly in queſtion, 
But it is as plain, when the right of voting in an 
election is the thing originally, immediately and di- 
rectly, in queſtion, that is ſolely cognizable in the 
Houſe of Commons, whoſe determination is the 
ſtanding rule for all places: And if the elections on- 
ly were examinable by the Commons, and every elec- 
tor's vote was examinable elſewhere, the conſequence 
of ſuch different determinations is fully ſtated, as deli- 
vered at the laſt conference; which common and 
known difference of coming originally, or collate- 
rally and incidentally in queſtion, will anſwer the 
caſe of the Earl of Banbury, where the order of the 
Houſe of Lords came only incidentally in queſtion, 


upon an indictment for murther; nor is there any 


injury in this caſe that requires an action, much 
leſs damages: The elector's vote, upon every elec- 
tion, depends upon its own true foundation, as the 
elector then ſtands intitled by freehold, charter, or 
preſcription, whether he was intitled, or was allowed 
or refuſed, at any former election, or not. | 

Nor is damage always neceſſary to a remedy 


that which is ſpecifick, and gives the right, is the 


moſt noble and compleat remedy 3 damages being 
only ſecondary, ſubſtituted by way of recompence 


where the other cannot be had, as appears by many 


inſtances in the law. 
The Commons had great reaſon to aſſert their an- 


| cient right, and withſtand theſe late and new at- 


tempts upon the conſtitution, which in every ſtep 
have been unprecedented ; viz. the Action, the 
Habeas Corpus, and the Writ of Error. | 


The action was never known, tho? the like oc- 
caſiong have been as frequent as elections, unleſs 
theſe Ayleſbury men have more refined notions of 
their rights and privileges than others ever had. 

As to the Habeas Corpus, the argument is fo 
much ſtronger, as liberty is dearer than property. 


As 
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As to the writ of error, tho' the Lords reſolution 
is general, they now aſſert it to be of right only in 
this caſe. | | 
As the Commons, at the laſt conference, waved 
the point of a writ of error being of right or of 
grace, ſo they do now, not by way of admiſſion, 
but as *tis not material in this caſe. | 
But thus much may be obſerved, that this is not 
the common caſe, where the queſtion ariſes and falls 
under the determination of the Judges of the law, 
which is of petitions of right, and writs of error in 


the courts of HYeſtminfter, (as that of Sir Thomas | 
Armſtrong was) where the Queen is party; there it | 


is in the room of a ſuit againſt the crown, and if de- 
nied, the party has no remedy. | 

This petition to the Queen, for a writ of error in 
Parliament, is properly a parliamentary caſe, and 


is the ſame when the Queen is party or not; and 


ſeems ſome remnant of our ancient conſtitution, 
where all petitions were to the King in Parliament, 
or to the King and his great council, which was di- 
ſtinct from the Houſe of Peers, and were examined 
by triers, whether fit for the Parliament to proceed 
upon, or not; and to ſay, that upon ſuch exami- 
nation they could not be rejected, is to ſay, that 


examination was inſignificant. And if in this caſe 


no writ of error lies, it cannot then be ſaid, that the 
denying of it is an obſtruction of juſtice, or contrary 
to magna charta. 

That a writ of error lies not in any proceeding on 


any Habeas Corpus, has been the uniform opinion of 


former times, as appears in the caſe of the city of 
London, 7 Fac. reported by the Lord Chief Juſtice 
Cole, in his eighth report, where one under an arreſt, 
for the penalty in a by-law, brought his Habeas (Corpus; 
and the Judges took it for a ground, that no iſſue 
or demurrer could be joined upon the return, nor 
could any writ of error lie upon their award; and 
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upon that, as a principle, grounded their reſolution, | 


Fo. 128. 
And that this never came directly in queſtion, is 
becauſe a writ of error in ſuch caſe was never aſked, 


much leſs had, upon a bare commitment of any 


court whatſoever: And it is hard to imagine that 
there is any lawful reſort or appeal for liberty, left 


untried at this day, when ſo many, in all times, 


have had occaſion to apply for it; eſpecially con- 
ſidering the frequent commitments of both houſes of 
Parliament. 

That the Commons ate not ſurprized, to find the 


Lords make ſuch a ſhew of ſubmitting. their pri- 


vileges to the courts of Meſiminſter, when it is in or- 
der to draw all the rights and Privileges of both 
houſes to their own final determination; and much 
leſs when they conſider how inſignificant all courts 
of juſtice are rendered, while their Lordſhips exer- 
ciſe the laſt reſort in judicature. 

The ſeveral attempts in the way of Julicanie 
which have been made upon the conſtitution, are ſo 
many reaſons for the Commons at laſt to make 
a ſtand. 

The very form of the writs of error in Parliament. 
is altered in a moſt material | 

It is ſtill returnable into — generally; 
and the judgment is entered, per cur Parliamenti. 


But where the ancient form, which appears in 
Roſtall's Entries, Fo, 302. was, ut de concilis & advi- 


ſamento dominorum ſpiritualium & temporalium ac 


communitatum in Parhamento noſtro exiſtentium ulte- 


rius pro errore corrigendo Ari faciamus quod de 
jure, &c. 

Of late, as ap by a writ of error, printed in 
the Lord Cf Juke Juſtice Saunders'$ ſecond report, 
Fo. 223. (and agreeable to that are all the modern 


ones) that word . (cammuntatum) is omitted. 


This is only touched for an inſtance, that even the 
ligheſt records, which ought to derive to us = 
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laws and conſtitution pure and intire, have been cor- 
rupted. | 

And to proceed to inſtance ſome modern inno- 
vations upon our conſtitution, in point of judicature: 

In December, 18 Fac. 1. it appears by the Lords 
Journal, that an appeal to the Lords from a court of 
equity, was by them acknowledged to be as new 
and unprecedented, as any of the attempts which 
occaſion the preſent conference, — 

Here the Lords interrupted your managers, affirming, 
That they were reſtrained from entering into debate 
of their judicature of appeak from equity, as foreign 


from the ſubject matter of the jaſt conference. But | 


it was anſwered, and inſiſted by your managers, 
that this was part of the matter offered at the laſt 
conference. 12 0 

0: |: And your. managers Arad 

That they had more to offer, and were ready to 
proceed upon the ſubject matter of the laſt confe- 
rence, in ſuch manner as they thought their duty 
to the Commons of England required, if their Lord- 
ſhips. thought fit to hear them: Whereupon the 
W did riſe, and dae off the conference. 


Reſolved, EY | 
That the proceedings of this houſe, in relation 
to the Ayle/bury men, committed by this houſe for a 
breach of privilege, and the other proceedings of 
this houſe in that matter, are in maintenance of the 
ancient and undoubted deere and . el of the 


Commons of RS: 


Ordered, 

That all the erg in relation to the 
222 men, @ommitted b y this. houſe, and the 
report of the Lords journal, ths reports of the con- 
ſerene, and of the free conference, be printed. 


| Ondired, 


ſalc 
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Ordered, ne” at 
That Mr. Speaker do appoint the printing of the 
faid proceedings and reports. | 


The Proceedings at the Court of Queen's-Bench, 
on the Habeas Corpus. | 


A ComPLAINT was made to the honourable 
Houſe of Commons, that ſince their laſt reſolutions 
in the cauſe of Aeby and White, ſeveral actions had 
been brought by 7. Pahy, F. Oviat, J. Peyton, 
H. Baſſe, and D. Horne, and proſecuted by R. Mead, 
againſt the conſtables of Ayleſbury, in breach of the 
privileges of that honourable houſe 3 whereupon they 
were pleaſed, to order the matter of the ſaid com- 


plaint to be heard at the bar of their houſ-, and or- 


dered the perſons concerned to attend there, and 
appointed a day accordingly. | | 

The parties appeared, (all but Mead) when the 
witneſſes were examined, and they ſeverally called 
to the bar of the houſe, and then withdrew. And, 
upon full hearing, the houſe were pleaſed to order 
their Speaker to iſſue out warrants for committing 
them (being taken into cuſtody) to her Majeſty's 
Goal of Newgate. 3 


In the Michaelmas vacation, 1704. they prayed a 


Habeas Corpus upon the ſtatute of 31 of Cha. II. 
upon the return of which, all the Judges met and 


| adviſed, whether they were bailable by that ſtatute, 


who were unanimouſly of opinion that they were 


not, and accordingly they were remanded. And 


in Hilary term following, they moved the court of 


Queen s- Bench for a Habeas Corpus by the common 


law, which was granted, upon the returns whereof 
the Judges of the Queen s- Bench deſired the aſſiſtance 


of the reſt of the Judges, whether they might be 


diſcharged ? Who were all of opinion, except the 
| Lord 
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Lord Chief Juſtice Holt, that they ought to be re. 


manded : But it was argued in the Queen”s-Bench, 
by council, and afterwards the Judges delivered 


their opinion Seriatim. 


Mr. Page, Mr. Mountague, Mr. Lechmere, and 
Mr. Denton, were council for the priſoners, and 
after the reading of the return of the commitment, 
Mr. Page ſaid, that the writ of Habeas Corpus, is a 
writ grounded on common law, and therefore this 
court can bail all perſons, that by the laws of Eng- 
and are bailable; that he did not fay, but that the 
Houſe of Commons hath privileges that belong to | 


them, and may commit for breach of ſuch pri- 


vileges; that he did now only inquire, if there be 
any law for the commitment of the priſoners, and 
therefore the firſt queſtion he made, was, F there 
was a breach of privilege returned? adding, that 
there being no notice in the return, that the Houſe 
of Commons has any privilege, he needed not argue 
whether they have a power, or not, to reſtrain men 
from ſuing in the Queen's court. The Lord Chief 
Juſtice 22 told Mr. Page, that the queſtion was, 
if they were not to take notice of their power, Ibo“ not 
returned to that court? Mr. Page anſwered, that 
tho? the court would take notice of any power of the 
houſe, yet that not appearing in the return, they 
could not judge of it, the commitment being by the 


Speaker, and not by the houſe. The Lord Chief 


Juftice replying, that the commitment was in pur- 
ſuance of the order of the houſe ; Mr. Page ſubjoin- 
ed, that then it ſhould be ſhewn to be by the 
houſe, the Speaker being in the chair, which was 
not mentioned in the commitment. But this was 
over-ruled by the Lord Chief Juſtice, who ſaid, 
that by the houſe, was to be underſtood the whole 
houſe ſitting, with the Speaker in the chair. 

Mr. Mountague continued the fame objection to 
the commitment, adding, that it did not appear, 


that the priſoners were any ways related to the houſe 


of 
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of Commons, either as members or officers : That 
as to the Lord Shaf!/bury's caſe, he was a member; 
that he agreed every court muſt, and have power 
to keep order among themſelves, but that to take a 
man out of the houſe, who was not of the houſe, 
nor guilty of any breach of privilege, for ought ap- 
peared, by a return, he knew no law for it; that 
the cauſe aſligned, was becauſe the priſoners had been 
ouilty of bringing and preſenting an action, which 
he did not take to be a crime by any known law; 
that in the caſe of the conſtable of Ayleſbury, there 


was a judgment at law judicially given, which could 


not be got over, until ſome act of Parliament in- 
terpoſed, and the law being ſo, that a man might 
bring his action, he did not know what crime a 
man could be guilty of that uſed this law; that the 
words of this commitment went further, that bring- 
ing this action is contrary to the declaration, in high 
contempt of the juriſdiction, and in breach of the known 
privileges ; that they know not what this word de- 
daration means, neither did they underſtand what 
that breach of the juriſdiction was; that as to the 
words, againſt the known privileges of the houſe, he 
was at a loſs what action is againſt the pfWilege of 
the houſe, becauſe they can have no priv ege againſt 
law, and he was ſure it was not againſt law to bring 
any action. Then he took notice, that the commit- 
ment was during pleaſure; adding, that he had 
known perſons committed per mandatum domini 


| Regis, bailed, and therefore by ſtronger reafon ought 
they to be bailed, if committed by the Houſe of 


Commons. | 
Mr. Lechmere inforced what had been alledged 
by the other two, adding, that one part of the com- 
mitment, which ſet forth the reaſons of it, was for 
bringing an action at law, contrary to the decla- 
ration of the Houſe of Commons, in oppoſition to 
which declaration, he muſt oppoſe the declaration 
of the Lords; that this commitment being alſo ſai 
. | to 
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to be for a contempt of the high juriſdiction of the 
Commons, the Lords in the caſe of Aſby and Mpite, 
had declared againſt it; then he urged, that no 
other court, fave that of the Lords, and the courts 
at Weſtminſter, and other inferior courts of England, 
can execute any juriſdiction, touching any actions at 
law, and that privileges which are againſt the known 
laws of England, are in themſelves void. Another 
objection, or exception, was, that the continuance 
of the impriſonment of the priſoners was a new com- 
mitment; that the Habeas Corpus is the way the 
Queen takes to make diſquiſition about the liberty 


of her ſubjects; that tho? both Houſes of Parliament | 


are proper Judges of their own privileges, yet this 
court has formerly judged of their own privileges, to 
which purpoſe he inſtanced in the Lord Shafiſbury's 
caſe, wherein notice is taken of a caſe, where an 
original was filed againſt a member, fitting in the 
houſe; and that in the caſe of the Lord Banbury, 
tho? the Lords temporal and ſpiritual had declared 
he was no Peer, yet, in this court, when he was 
brought to be tried for murder, and denied the ju- 
riſdiction here, inſiſting upon his peerage, this 
court refed to try him, and allowed his plea ; that 
the laws of Parliaments are the cuſtoms of Parlia- 
ment; that there is no precedent in Parliament to 
oppoſe or commit a man for proſecuting for his free- 
hold or franchiſe ; but on the contrary, he believed, 
in the rolls of precedents there might be found a 
caſe, where bail had been allowed by this court, 
upon a commitment of the Houſe of Commons. 
Mr. Denton excepted to the return of the com- 
mitment, alledging firſt, that the warrant did not 
ſufficiently deſcribe the crime. Secondly, that it 
did not appear, that the party committed had no- 
rice of the vote or declaration of the Houſe of Com- 
mons, for every man is not bound to take notice of 
a vote, becauſe it is but a temporary thing. Thirdly, 
that it not appearing by this return, that the priſo- 
| ner 


A. 1704. DEBATES. 


he W ner was a commoner, he might, notwithſtanding 
te, any thing that appeared to the contrary, be a Lord, 
no WF and then it muſt be agreed, the Commons had no 
ts juriſdiction: That if it had been a general commit- 


at fad, for a breach of privilege only, perhaps it had 
wn been a good commitment; but here the cauſe was 
ner i {et forth, and it appeared by the judgment of the 


ce Lords, in the caſe of Aſhby and White, that was no 


m- W cauſe at all of commitment; that bailing the pri- 
the ſoners in this court, did not meddle with the privi- 
ity leges of the Houſe of Commons, becauſe, If bailed, 
ent | yet they are anſwerable to the houſe, and are pri- 
chi ſoners in cuſtodia Legis; that indeed Juſtices of the 
to peace can commit for a riot without bail, but this 


an that purpoſe ; that the Queen herſelf cannot commit 
the bo as to bind the power of the law, but this court 
1), can in ſuch caſes, and always have, upon good cauſe 
ared WI ſhewn, bailed, notwithſtanding ſuch commitments: 
concluding, upon the whole, for the releaſe 'of the 
- qu: priſoners.” 

The council having done pleading, the Judges 
proceeded to give their reſpective opinions. 

Mr. Juſtice Gould and Juſtice Powys ſaid, they 
it 0 would chiefly inſiſt upon Lex & Conſuetuds Par- 


the warrant. 


Objeftian. It was objected, that it is not ſet forth 


power to commit. 

Anfwer. We muſt take notice of their power 
without ſhewing it. 

O. That this is a commitment by the 8 eaker 
only, for that the warrant does not run, Ob, ered by 
the Knights, Citizens, and Burgeſſes in Parliament 
aſembled, according to the precedent in my Lord 


Sbafrſburys caſe, 1 Mod. 144. 
Vo r. IV R 


Anſ. That 


, ment, without ſhewing the offence particularly, and 


7s power ariſes from an expreſs act of Parliament for 


lamenti, but they would firſt maintain the form of 


in the return, how the Houſe of Commons have a 
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Anſ. That it is good, being according to their 


form, and that it muſt be preſumed, the Speaker 
warrant was by order of the houſe, 


Obj. There is no ſeal to the warrant, and that 
every warrant ought to be under hand and ſeal, cr 
elſe the commitment is unlaw fun. 

Anſ. Courts do not uſe to commit by warrant 
under ſeal, but a Juſtice of peace muſt ; but they at 
the quarter ſeſſions do not commit under ſeal ; be- 
ſides, the cuſtom of Parliament juſtifies this war- 
_ 

Obj. This is not like my Lord Shaf:/bury's cafe, 


for he was a member of the Lords Houle ; allo this 
commitment is for a matter done out of the houſe, 


Anſ. Then they muſt never commit for breaches 
of privileges, for moſt are committed by others 
than their own members, and for matters out of the 
houle. - -_-. | | | 
Obj. The duration of the impriſonment during 
pleaſure, is illegal and uncertain. 

Anſ. This is made uſe of for their advantage, for 


they are diſcharged upon the Parliament's riſing; 


but alſo this form .is according to their cuſtoms. 
And for contempts to this court we commit, with- 
out expreſſing for what time, which is by conſequence 


Obj. This commitment is for bringing their ac- 
tion at law, and for taking the due courſe of law. 

Anſ. What is privilege, but diſpenſing with the 
law ? The generality of breaches of -privilege, are 
for taking the due courſe of law. As to the caſe of 
Aſhby and White, that is objected, who knows whe- 
ther this is the ſame caſe, it does not appear to us to 
be the fame, for there may be different votes, and 
different circumſtances in this caſe ; if you go to the 
ſcanning the words of a commitment, who knows 
not that moſt commitments that would hold for 
fuch, do expreſs the cauſe but ſhortly, and but juſt 
give a hint? And the law does preſume, that the 


higher 
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higher courts do underſtand what they do, and 
therefore are not tied up to ſuch ſtrictneſs as inferior 


courts. 
O. If this court of 2ueer*s-Bench can diſcharge 


a man committed per mandatum domini Regis; they 


may upon a commitment by any member or body 
of people whatſoever, if not legally committed. 

Anſ. That commitment is not good, becauſe the 
King does not act in perſon, but hath committed 
all his power judicial, — in one court, ſome in 
another, ſo that no body is to be committed to goal 
upon the Kings ſpecial command; but what is done 
in court, is of greater authority, and the law does 
adjudge it to be done by the King. 

0%. Shall the Houſe of Commons take a deſpo- 
tick power, to regulate how actions ſhall be brought, 
and what actions ſhall not be brought? * 

Anſ. Can we ſuppoſe that high court would ſtop 
the progreſs of the common law of England? Tis 
highly diſhonourable to have ſuch thoughts, and no 
body dares think ſo, or will preſume to ſay fo; 
and people would laugh at one that ſhould ſay, the 
Houſe of Commons will take away the liberties of 


the people. 


There is no better way to determine the juriſdic- 
tion of either Houſe of Parliament, than by uſage 
and cuſtom, as the bounds of pariſhes are. That 
there 1s no precedent or caſe, nor ſo much as an opi- 


nion yet cited, that the courts of Meſtminſter-Hall 


have a power to judge of the authority of the Houſe 
of Commons, or that the orders and commitments 
of the Honſe of Commons can be diſcharged in 
Weſtminſter-Hall, nor ever before attempted to be 
diſcharged here, upon ſuch a commitment by. the 
Houſe of Commons; which is a good argument, ac- 
cording to my Lord Coke's rule, that we want 
power to do 1t, 
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It would be impoſſible for us to judge of the pri. 


vileges of the Houſe of Commons, for there are no 
printed books of their privileges, nor is there an 
means by which we can attain to the knowledge of 
them : But their cuſtoms and privileges are kept as 
Arcana's in the rolls and records of their own houſe, 
and their privileges depend altogether upon pre- 
cedents in Parliament; they do judge it 1s a con- 
tempt and breach of their privileges; and who ſhall 
fay nay? They are proper Judges of the matter, 
and upon the return, it appearing they were com. 


mitted by the Houſe of Commons, our juriſdiction | 
ceaſes z and cited Prin's Auimadverſions, fol. 4. and 


the King againſt Sir John Elliot and others, in 
Cr. Ch, 181. That upon a writ of error in that 
caſe, in the Houſe of Lords, it was reſolved, that 


this court hath no juriſdiction of a miſdemeanour } 


committed in Parliament. 


Ur. Juſtics THAT this is a caſe of the higheſt conſequence, 


Peaxel, 


- for it concerns the privileges of the Houle of 


Commons, the liberty of the ſubject, and the ju- 
riſdiction of this court; 'tis the firſt caſe of this na- 
ture, for the Lord Shafiſbury was a member of the 
houſe, and there may be a greater juriſdiction in 
ſome caſes over their own members, than over ſtran- 
gers: However, they had not any authority upon 
the return, for they are committed by another law 


than we proceed by; and to be committed by one 


law, and to judge of the commitment here by ano- 
ther law, would be a ſtrange thing: For the houſe 
do not commit by the authority of the common law, 
but by another law, Legem & Conſuetudinem Parlia- 
ment; ; for there are in England ſeveral other laws, 


beſides the common law, viz. the eccleſiaſticai law, 
the admiralty law, Sc. and there is the law and 


cuſtoms of Parliament, where they have particular 
laws and cuſtoms for their directions. 
To ſtate judicature will help to clear this caſe. 
The Houſe of Lords have a power to judge by the 
I common 


A. 1504 "DEBATES. 


common law, but not originally, but a dernier re- 
ſort upon writs of error and appeals ; and for that 
reaſon it 1s provided by the conſtitution, for the 
Judges to give their aſſiſtance, which they are bound 
to do. But they have another law, vis. Lex S 
conſuetudo Parliamenti, which the Judges are not to 
alliſt in, or give any opinion; and I dare ſay, the 
Houſe of Lords would take it ill, ſhould they med- 
dle or adviſe therein, for they have their privileges 

m their own rolls and books. 

That the Commons have alſo a judicature, not Dy 
the common law, but do judge of breaches of 
viege, and contempts to their houſe, ſecundum len 
& conſuetudinem Parliamenti, 4 Inſt. 23. and by this 
law theſe perſons are committed, and now are 
brought to be diſcharged by the common law. 


The reſolution of the Commons upon the breach of 


privileges is a judgment, and the commitment an 
execution of it, which cannot be controlled; for this 
would be to dw it ad aliud examen, and then the 
Commons would not be ſupreme Judges of thets 
own privileges. 

That the reſolution in the Houſe of Lords, in the 
caſe of Aſhby and White, does not bind the Houſe of 
Commons, nor determine their privileges; for they 
judged of the privileges of the Commons as an inci- 
dent to the action, and one court may judge of a 
matter within the juriſdiction of another court, when 
without it they cannot determine the caſe before 


them; as this court may of admiralty, or eccleſia- 


ſtical juriſd iction, if the queſtion ariſes in an action 
depending in this court. But ſach a determination 
will not bind another court, which has an original 


cognizance of that matter, as an ejectment now de- 
pending in the common pleas, the general iſſue 


pleaded, and a ſpecial verdict; the queſtion there is, 
if a quaker's marriage, be good; now if it ſhould be 
held in that court a void marriage, and the jud g- 
ment ſhould be affirmed in this court, and upon a 

R 3 writ 
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PARLIAMENTARY A. 1704. 
writ of error in the Houſe of Lords, it ſhould be re. 
verſed, this would not bind the eccleſiaſtical court, 
but they might proceed there for incontinency ; and 
if they ſhould proceed there to excommunication, 
finding it a void marriage, and the party taken by 
the cxcommunicatio capiendo ſhould bring this Habeas 
Corpus upon the return of it, we could not diſcharge 
him. But this is a matter originally ariſing in Par. 
liament. Ld a Re 

That this court may keep other inferior courts 
within their juriſdictions, but not the Houſe of Com- 
mons, for no prohibition was ever granted to that 
court, though they exceeded juriſdiction : So if the 
Houle of Lords do exceed, or take cognizance of 
matters in the firſt inſtance, no prohibition would 
lie; for no inferior court can prohibit a. ſuperior: 
And no prohibition was moved here, nor could we 
have granted it; for the Houſe of Commons is {u- 
>erior to all ordinary courts of law, When the 
Houſe of Lords took cognizance and proceeded upon 
the | petition of my Lord V barton, complaining of 
an order of the court of exchequer, for filing the 
record of a ſurvey of the honour of Richmond, and 
Lordſhip of Middleton; which the Houſe of Com- 
mons, upon the petition of Mr. Bathurſt, complain- 
ing of this proceeding, Jan. 28, 1703. reſolved to 
be without precedent, and unwarrantable, and tend- 
ing to the ſubjecting all the rights and properties of 
the Commons of England, to an illegal and arb! 
trary power. They alſo reſolved then, that it 1s 
the undoubted right of all the ſubjects of England, 
to make uſe of the record; as they ought by law to 
have done, before the ſaid proceeding of the Houſe 
of Lords, vide poſtea. 1 *e4 

In the 4 Inſt. 50. it doth not belong to the Judges 
to judge. of any law, privileges, or cuſtoms of Par- 
lament, for the laws, cuſtoms, liberties, and pri- 
vileges of Parliament, are better to be learned 
out of the rolls of Parliament, and other mores, 

l an 


* 
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and by precedent and continual experience, than can 
be expreſſed by any one man's pen. 

In 4 Iuſt. every court of juſtice hath laws and 
cuſtoms for its direction; ſome by the common law, 


ſome by the civil and canon law, ſome by parti- 


cular laws and cuſtoms; ſo the high court of Par- 
lament ſuis propriis legibus & conſuetudinibus ſuliſſtunt. 
That Judges ought not to give any opinion of a 
matter of Parliament, becauſe it is not to be decided 
by the common laws, but ſecundum legem & conſue- 
tudinem Parliamenti; and Coke ſays, ita le ab om- 
mbus eft querenda, a multis ignorata, a paucis cognita. 
Now who ſhall adjudge this no breach of privilege, 
when the Houſe of Commons, who are the proper 
Judges of their own privileges, have adjudged it to 
be a breach of their privilege ? 


That it is to no purpoſe to talk of the form of the 


commitment, if they have not juriſdiction ; but 
there 1s no ſuch thing as ſeals of the Houſe of Com- 
mons, and this commitment during pleaſure, does 
not tend to villenage, or flavery, as was objected by 
Mr. Mountague, unleſs there could be a perpetual 
Parliament, which there cannot be now; ſo that 
might have been ſpared ; and he was glad villenage 
and Avery were ſo much forgot, that council did 
not know what it was, or at leaſt, did not know 
how to apply it. 3 8 

O5. But it was objected, that they do no more 
in bringing their action, than what is adjudged by 
the Houſe of Lords they may lawfully do. 


Anſ. That a good correſpondence is to be wiſhed | 


for between the two houſes, by all true lovers of 
their country; but when they do not agree, there is 
no way to ſettle their juriſdictions, but firſt by 
conference, and then by free conference, and the 
Lords might have deſired a free conference, when 
the Commons took this matter under examination, 
as the Commons did with the Lords in the caſe of 
Skinner, Coke, Rep. 13. | 

| Sp But 
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PARLIAMENTARY A. 150g. 
But it may be ſaid, what if one houſe perſiſts, and 
the other does ſo too? As to that, all free confe- 
rences are open, and the people of England may 
be preſent, and will be Judges, and they will not 
chuſe ſuch perſons again as do commit, or do in- 
ſiſt upon pretended privileges: So if the Lords do 
exceed their juriſdiction, the Commons may deſire 
a free conference; and if they do perſiſt, the people 
will be Judges, and will chuſe ſuch a Parliament as 
will deal with them. Fer 
That the Lord Shaft/bury's caſe is an authority in 
point of want of juriſdiction in that court; and tho! 
he was a member of the houſe, it does not alter the 
caſe here, for there are many inſtances that the 
Houſe of Commons commit others than their own 
members: There have been many inſtances in both 
houſes,” that they may commit perſons out of the 
houſe. 4 Inſtit. 23. 24. Moore 57. Ferrer's caſe 
in Dyer and Plowden, is a remarkable inſtance, 
that no other puniſhment could be inflicted for a 
breach of privilege; for he did not know that in- 
dictment would lie for a breach of privilege ; and 
it would be a ſtrange thing that the houſe ſhould 
have power to examine into, and judge of the breach 
of privilege, and yet have no power to puniſh ; for 
what ſignifies the power to judge, without the pow- 
er to puniſh ? 


Lord Chief IT HAT this caſe. does depend upon the vote 
Juſtice Holt. that is recited in the Speaker's warrant of com- 


mitment, which was to this effect : 


That it did appear to that honourable houſe, that 


Jobn Paty of Ayleſbury, has been guilty of commen- / 


cing and proſecuting an action at common law, againſt 


W. White, and others, late Conſtables of Ayleſbury, . 


for not allowing his vote in an election of members 
to ſerve in Parliament, contrary to the declaration, 
in, 


—_ a v9 2 Ken 


_ 
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in high contempt of the juriſdiction, and in breach 
of the known privileges of this houſe. 
That he owned himſelf to lie under two diſad- 


vantages; one, that all the reſt of the Judges do 


agree with his three brethren, from whom he had 
the misfortune to diſſent. The other, that he op- 
poſed the votes of the Houſe of Commons, and did 
begin to think he might juſtify himſelf in reſign- 
ing his opinion to the reſt; but that he valued more 
the dictates of his own conſcience, than any thing 
he could ſuffer in this world, and by that and his 
judgment (tho? it were but weak) he would be 
guided. 

That this was not ſuch an impriſonment as the 


freemen & England ought to be bound by. And 


that it did highly concern the people of England, 
not to be bound by a declaration of the Houſe of 
Commons, in a matter that before was lawful. 

That neither Houſe of Parliament has a power ſe- 
parately to diſpoſe of the liberty or property of the 
people, for that can't be done but by the Queen, 
Lords, and Commons; and this is the ſecurity of 
our Engliſh conſtitution, which cannot be altered 
but by act of Parliament. / 

That there is a crime charged by the vote for 
commencing an action; But ſure that cannot be a 


breach of privilege, for an original may be filed 


againſt a member of Parliament, during the time 
of privilege, ſo that you don't moleſt him, and it 


5 no breach of privilege ; as it was reſolved” in Sir 


George Binion's caſe, 14 Ch. II. for otherwiſe, by 
lapſe of time in ſeveral actions, he may be barred 
by the ſtatute of limitations; ſo that if it be not a 
breach of privilege to commence an action againſt 


a member of Parliament. then how can it be fo to 
commence an action againſt the Conſtable of Alef- 


bury ? 
But then the vote goes further, and ſays, for 
commencing and proſecuting an action: But pro- 
ſecuting 
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ſecuting may not be a breach of privilege neither 
for entering and continuing 1s proſecuting, which 
may be done without a breach of privilege. 

That it does not appear, that the Conſtable of 
Aileſbury has any privilege above another perſon, 
for no man is preſumed to be privileged, unleſs it 
be ſhewn ; and he has no privilege as Conſtable. 

That the vote goes yet further, and ſays, for not 


allowing his vote in an election of members to ſerve 


in this preſent Parliament : But this can be no 
crime. 
That he ad mitted they were Judges of their own 


privileges ; but the law muſt alſo be obſerved. By | 
2 Ric. III. fol. 9. it appears, it was no crime by 


the common law, to bring an action, mo' never 
ſo malicious, falſe, or groundleſs, where it is ad. 
judged, that there is no puniſhment for it, becauſe 


*twas in a method of juſtice ; but when buſineſs be. 


gan to increaſe, coſts were given againſt the plain- 
tiff, by 23 Hen. VIII. for bringing an action cauſe- 
leſsly. A Peer cannot have an action of ſcandalun 
magnatum, where there is no cauſe for the action 
wherein he is charged with ſcandal; ſo much the 
law regarded the right of bringing actions. 
That when ſubjects have ſuch a right to bring 
actions, it cannot be ſtopt by privilege of Parlia- 
ment; for no privilege of Parliament can intend ſo 
far as to deſtroy a man's right. 

That it has been adjudged a good action by the 
law of the land, and that damages may be recover. 
ed for the injury, in not allowing his vote; and 
this action is the ſame as Aſhby and White, which 
lies before us, and if we conſult the records, we 
ſhall find it to be the ſame. 

That the latter part of this vote is, that the pro- 


_ Ecuting this action is contrary to the declaration, in 


high contempt of the juriſdiction, and in breach of 
the known ET of this houle. 


That 
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r; That the privileges of the Houſe of Commons 


ch are limited, for there 1s no privilege in caſe of trea- 


ſon, or felony, or breach of the peace; for a Juſ- 
of. MW tice of the Peace ma 5 commit a member for breach 
on, of the peace, and if he ſhould be indicted for it, 
; it bis plea of privilege would not be allowed. | 
; That nothing makes a privilege, that was not 0 
not before, (for the breach of which a man ſhall loſe 
rve his liberty) but an act of Parliament. 
no That each houſe is Judge of their own privileges, 
becauſe they are more converſant with the privi- 
wn MW leges of their own houſe ; fo the Judges decline it. 
By | But if they come incidently before the courts of 
by law, they muſt determine it there. 
ver That ſuppoſe the Houſe of Commons had not 


ad. W meddled in this matter, but the defendants in this 
auſe action had pleaded to the juriſdiction of this court, 
be- that this was a matter examinable only in the Par- 
ain. liament, and the plaintiff had demurred, we muſt 


uſc- then have determined it, and be Judges then of their 


lum privileges. 

tion Coke's 1 Inft. Lex & conſuetudo parliamenti ab 
the WW omnibus querenda, a multis ignorata, 4 paucis cog- 
nia; and the reaſon *tis known by ſo few is, be- 
cauſe they do not ſeek for it. We are bound to 
_ notice of the cuſtoms of Parliament, for they 


— methods of knowing it, as the law in Weſimin- 
ſter-hall. | 
In Clarendon's hiſtory, part 1. fol. 310. he was 
| Lord Chancellor of England, a man of great pro- 
bity and learning; his obſervations n privi- 
leges of Parliament are theſe: 
It is not to be believed, how many ſober, well- 
* minded men, who were real lovers of the peace 
* of the kingdom, and had a full ſubmiſſion and re- 
* verence to the known laws, were impoſed upon, 
and had their underſtandings confounded, and ſo 
their will's perverted by the meer mention of privi- 


That © lege 


re part of the law of the land; and there are the 
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PARLIAMENTARY A. 1704, 
lege of Parliament; which, inſtead of the plain 


and intelligible notion of it, was, by the dexterity 
of thoſe Beaulifeus, and their agents, and the ſot- 
tiſhneſs of the people, rendered ſuch a myſtery as 
could be only explained by themſelves, and intend- 


ed as far as they found neceſſary for their occaſions, 
and was to be acknowledged a good reaſon for any 
thing that no other reaſon could be given for. We 
are, ſay they, and have been always confeſſed, the 
only Judges of our own privileges, and whatſoever 
we declare to be our privileges are ſuch; otherwiſe, 


whoſoever determines that it is not ſo, makes him. 
Aelf Judge of that whereof the cognizance belongs 


only to us. And this ſophiſtical riddle perplexed 


many, who, notwithſtanding the deſperate conſe 


quence they faw muſt reſult from ſuch logic, taking 
the firſt propoſition for true, which, being rightly 
underſtood, is ſo, have not been able to wind them- 
ſelves out of the labyrinth of the concluſion : I fay, 


the propoſition rightly underſtood, they are the on- 


ly Judges of their own privileges; that is, upon 


the breach of thoſe privileges which the law hath 
declared to be their own, and what puniſhment is 


to be inflicted upon ſuch breach; but there can be 
no privilege of which the law doth not take notice, 


and which is not pleadable by and at lav. 
The fame part, pag. 312. But that their being 
Judges of their privileges ſhould qualify them to 


make new privileges, or that their judgment ſhould 
create them ſuch, as it was a doctrine never before 
heard of, fo it could not but produce all thoſe mon- 
ſtrous effects we have ſeen : When they have aſſem- 


bled to ſwallow all the rights and prerogatives 
of the crown, the liberties and lands of the church, 
the power and juriſdiction of the Peers; in a 


word, the religion, laws, and liberties of England, 


in the bottomleſs and inſatiable gulph of their own 
That 


privileges. 


nt 
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„ That be had yet a greater authority than this, the ; 
y opinion of King Charles I. in his anſwer to the j 
5 nineteen propoſitions from both houſes of Parlia- 1 
a8 ment, in Lord Clarendon's Hiſtory, firſt part, 498. 1 
1 which anſwer is in the King's own words in Ruſh- 1 
8, worth's Collection, 3 vol. part iſt, 725, 720, 1 
y 731. 5 „„ f | '$ } 
2 That tho? the bringing this action be contrary l 
10 to the declaration, it does not follow therefore that it 0 
er muſt be a breach of privilege; for this vote has nl 
e, not obtained the authority of a law, and they have ; 
n. no more power to declare the law, than they have 
rs to make a law. Ts | 
d That if bringing an action is a breach of privi- | 
A lege, why was not Aſbby laid hold on? he proſe- 1 
No cuted to judgment and execution; but theſe perſons 1 
ly are committed for commencing an action, L if 
n- How can the bringing an action in one court be t 
y. à contempt to another? | " 
n. If a man that has a privilege in one court is ſued 1 
M in another, he ſhall have his privilege : But it is 0 
th no contempt in the plaintiff that he ſues in another } 
is court, and there is no puniſhment for it; much i 
be leſs can it be a contempt to the Houſe of Commons, 9 
e, where no action can be brought. | [ 
That he admitted, the Houſe of Commons may if 
19 commit any perſon, and for any crime, becauſe N 
to they may impeach any perſon for any crime what- 9 
Id ſoever; but that courſe is ſeldom taken, unleſs k 
re where the crime requires a ſtrict proſecution, and | 
n- very much concerns the publick. PT i 
N- That the Lord Shaftſbury's caſe is not like this; . 
es for he was a member of the houſe, and it was for i | 
h, a contempt in the houſe. | | | 5 
4 The houſe may at any time commit a man for a a 
4, contempt in the face of the houſe; whereas the pri- 1 
yn ſoners are committed not for a breach of privilege ' 
or contempt, but becauſe they have brought their 
at 5 : - | actions 
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an indiftment by 


Peer; which plea was allowed, 


PARLIAMENTARY 


A. 1704, 
adtions which are legal, and ſo adjudged by the 
Lords in the writ of error. 

That he did not queſtion but that the warrant 
was a good warrant. 

That Lex && conſuetudo Parliamenti is as much 
the law of the land, as any other law. Tis the 
law gives the Queen her prerogative : *Tis the 
law gives juriſdiction to the Houſe of Lords; and 
tis the law limits the juriſdiction of the Houſe of 
Commons. : 

That if the eccleſiaſtical court exceed their juriſ. 


diction, a prohibition will lie; and even the King's 


acts, if contrary to law, are void. 

He inſiſted, that the Lord Banbury s Caſe was 
a great authority for him. 

He petitioned the Houſe of Lords to fit, and alſo 
to have the King's leave. The Lords determined 
he was not a Lord; yet when he was brought upon 
the name of Charles Knowles, 
Eſq; he here pleaded, and inſiſted, that he was a 


and he was not 
tried. 


| Tho? the Lord Chief Juſtice was fo clear in his 
judgment, yet the other three Judges being of a 


. contrary opinion, the majority prevailed ; and the 


priſoners were remanded to Newgate. 

Mr. Lechmere moved, that the judgment might 
be entered upon record. 
The Lord Chief Juſtice Hol aſked the Clerk 
of the crown, how they entered the judgment in 
theſe caſes; who anſwered, that they never make 
up any roll, but only enter a remittitur generally 
upon the back of the writ. Lord Chief Juſtice 
Holt told him, that of right he ought to make up 
a roll (and as he was informed he had the fees al- 
lowed for making up the roll) and then bid the 
Council come to his chambers, and bring precedents; 
and afterwards the judgment was entered in this 
manner, 

The 


* 


A. 174. DEBATES. 


The Judgment; Quia cognitio cauſæ captionis & de- 
tentionis predict“ non pertinet ad curiam Domine 
Regine, 1deo remittitur. 


Upon the commitment of theſe five Aileſbury 


men, and their being remanded to Newgate ' again, 


the Houſe of Lords drew up the following repre- 
ſentation and addreſs, viz, 1 


The humble REPRESENTATION 


and ADDRESS of the right honourable 
the Lords Spiritual and Temporal, in Par- 
lament afimbled preſented to her M A- 
JESTY the fourteemth day of March, 
1704. and her MAaJjESTY's moſt gracious 
ANSWER Thereunto: With their Lordſhips 


thanks for the ſame. Together with the 


Papers annexed to the ſaid addreſs, and laid 
99999 2 


Die Martis 13 Martii, 1704. 


WE your Majeſty's moſt dutiful and loyal ſub- 
jets, the Lords ſpiritual and temporal, in Par- 
lament aſſembled, are under an unavoidable neceſlity 
of making our humble application to your Majeſty, 
upon an occaſion, which, as it is very grievous to 


Die Mercurii, 14 Martii. It is ordered by the Lords 
ſpirizual and temporal, in Parliament aſſembled, that the repre- 
ſentation and addreſs this day preſented to her Majeſty, with 

Majeſty's moſt gracious anſwer thereunto, and the thanks 
of this houſe for the ſame, together with the papers annexed to 
the ſaid repreſentation and addreſs, and laid before her Majeſty, 
hall be forthwith printed and publiſhed. 


Matthew Fohnſon, Cle" Parliamentor* 
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PARLIAMENTARY A. 1704 
us, ſo we fear it may be uneaſy to your Maje- 


ſty: But the proceedings of the Houſe of Common, 
in relation to five Burgeſſes of the town of Ale 


bury, John Paty, Jobn Oviat, Fohn Palon, 
Henry Baſſe, and Daniel Horne, have been ſo 


very extraordinary, that the conſequences. of ſuch 
proceedings may prove ſo fatal to the proper. 
ties and liberties. of the people of England, and 


ſo directly tend to the interruption of the courk 
of juſtice, to the eluding the judicature of Parlia. 
ment, and to the diminution of your royal pre- 
rogative, that we can't anſwer it to your Maje- 


ſty, to the Kingdom, and to ourſelves, without 
ſetting them before you in a due light. 


One Matthew Aſbby, a Burgeſs of the borough 
of Alleſbury, brought an action upon the cal: 


at common law, againſt the Conſtables of the 
town of Aileſbury (being the proper officers to re- 
turn members to ſerve in Parliament for that 


place) for having by contrivance fraudulently and 
maliciouſly hindered him to give his vote at an 


_ election. 


In this action a verdict was found for him; but 
judgment was given againſt him in your Majeſty's 
court of Queen s-Bench, which was reverſed upon 
a writ of error brought in Parliament; where he 
obtained judgment to recover his damages for the 
injury, and afterwards had execution upon that 
judgment. 


The five perſons above named, being Burgeſs 


of the ſame borough, and hawing (as they con- 


ccived). had the like wrong done them by the Con- 
ſtables there, and ſuppoling the law to be equally 


open to all Eugliſbmen, did ſeverally commence and 


proſecute actions againſt thoſe officers, in order 
to recover their damages. 


And 


A. 170. DEBATES. 


And for ſo doing, they were ſent for to the bar 
of the Houſe of Commons, and committed priſoners 
to Newpate, the fifth day of December laſt, during 
the pleaſure of the Houſe of Commons, as having 
acted contrary to the declaration, in contempt of the 
juriſdiction, and in breach of the privileges of that 
houſe. _ YN: Tot N | 
Theſe proceedings are wholly new and unprece- 
dented. It is the birth-right of every Engliſhman, 
who apprehends himſelf to be injured, to ſeek for 
redreſs in your Majeſty's courts of juſtice: And if 
there be any power that can controul this right, and 
can preſcribe when he ſhall, and when he ſhall not be 
allowed the benefit of the laws, he ceaſes to be a 
freeman, and his liberty and property are precarious. 
The crown lays claim to no ſuch authority with 
any ſubjects whatſoever. — 7 
If a man miſtakes his caſe, in believing himſelf to 
have # good cauſe of ſuit when he has not, if he 
miſtakes his court, by applying to an incompetent 
juriſdiction, he will fail of relief, and be liable to 
coſts, but to no other puniſnment: He is not guilty 
of a crime, nor is it a contempt of the court that 
has the proper juriſdiction. fk 
But theſe men were guilty of no miſtake ; the 
point of law was ſettled by the judgment of that 
court, which is allowed to be the laſt reſort, and 
this will continue to be the law, till it be altered by 


the legiſlative authority. They ſaw their neighbour - 


quietly and unmoleſted reap the fruit of the judg- 
ment he had obtained; and yet, for purſuing the 
ame remedy, they are condemned to an indefinite 
impriſonment, during the pleaſure of the Houſe of 
Commons. 5 | | 

This method does introduce an uncertainty and 
confuſion, never before known in England. The 
moſt arbitrary governments cannot ſhew more direct 
inſtances of partiality and oppreſſion. 

Vo I. IV, 8 The 
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PARLIAMENTARY A. 1504. 

The point of law is judicially ſettled; and yet 
the Houſe of Commons take upon them to puniſh 
men by impriſonment, for endeavouring to have the 
benefit of what is fo eſtabliſhed for law. 

We humbly obſerve to your Majeſty, that the 
firſt thing they alledged in the warrant of commit. 
ment, as the offence of theſe five perſons, is, that 
thoſe actions were brought contrary to a declaration 
of the Houſe of Commons. 

It was never yet heard (when there was a Houſe 
of Lords in being, and a King or a Queen upon the 
throne) that the Houſe: of Commons alone claimed a 
power, by any declaration of theirs, to alter the law, 
or to reſtrain the people of England from taking the 
benefit of it; nor have their declarations any ſuch 
authority, as to oblige men to ſubmit to them at the 
peril of their liberty. Res 

If they have ſuch a power in any caſe, they may 
apply it to all caſes as they pleaſe; for when the 
law is no longer the meaſure, will and pleaſure will 
be the only rule. 97 

The certainty of our laws is that which makes the 


chief felicity of Engliſhmen © But if the Houſe of Com- 


mons can alter the laws by their declarations, or 
(which 1s the ſame thing) can deprive men of their 
liberty, if they go about to take the benefit of them, 
we ſhall have no longer reaſon to boaſt of that 
part of our conſtitution; . 
The next thing alledged in the warrant is, that 
the commencing and proſecuting theſe actions, was 
a contempt of the juriſdiction of the Houſe of 
Commons. FORE 17 e 
Such a juriſdiction was never claimed by the 


Houſe of Commons, till upon this occaſion z and if 


this novelty of a juriſdiction be founded on their nes 
authority of declaring, they will ſtand and fall 
together. ery Dept RL | 


- 


The Houſe of Commons have for a long time 
exerciſed a juriſdiction over their own _ by 
1 ow. 


A. 1704. DEBATES. 

allowing or difallowing their elections, as they ſaw 
cauſe: But they have never before entertained a 
notion, that they had a juriſdiction over their elec- 
tors, to determine (finally and excluſively of all 


other courts) the particular rights of thoſe to whom 


they owe their being. | | 

Your Majeſty's royal writ commands, that the 
ſeveral electors make choice of perſons to repreſent 
them in Parliament, in order to do and conſent to 
ſuch things as ſhould be ordained there relating to 
the ſtate and defence of the kingdom and the church, 
for which the Parliament is called : And they obey 
the command, in proceeding to chooſe members for 
the Parliament then ſummoned ; but neither the 
writ which requires them to chooſe, nor the inden- 


| ture by which the return is made, import any thing 


whereby it may be inferred, that the electors put 
into the power of their repreſentatives, their ſeveral 
rights of election, to be fin lly diſpoſed of at their 
pleaſure. . 5 
It was an intereſt veſted in them by law before 
the election, and which the law will preſerve to 
them, to be exerciſed again in the like manner, 
when your Majeſty ſhall be pleaſed to call another 
Parliament. . 1 
It was not poſſible for the electors to ſuſpect, that 


ſuch a pretence would ever be ſet up by their repre- 


ſentatives, when in the courſe of ſo many ages, the 
Houſe of Commons had never taken upon them, to 
try or determine the right of any particular elector, 
unleſs incidently, and only in order to decide a que- 
ſtion, of the title of ſome member of their own 
houſe to ſit amongſt them. | WELLS, 
The right of Aon is a legal intereſt incident to 


the frechold, or founded upon cuſtom, or the letters 
patents of your Majeſty's royal anceſtors, or upon 
particular acts of Parliament, and muſt be tried and 
determined like other legal intereſts: And this con- 
ſideration does manifeſtly ſhew the abſurdity of pre- 

| | tending, 
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is to abide by thoſe that are certain and known i 
Wis I 


PARLIAMENTARY A. 1704, 
tending, that ſuch rights can be decided by the 
Houſe of Commons, "where there is neither a power 
of adminiſtring an oath, in order to diſcover the 
truth nor a power of giving damages, which is the 
only reparation the elector is capable of receiving, in 
ſuch a caſe, Therefore, if the electors, when they 
are deprived of their rights, have no place to reſort 
to, but the Houſe of Commons, the right of election 


would be a right without a remedy, which indeed 


is no right at all, ES 92 

And it is put into the power of the officers, who 
have the return of members to ſerve in Parliament, 
to reject the votes of as many electors as they pleaſe, 


without being liable to make any reparation in da- 


mages to the parties; which is a notion not very 
likely to preſerve the freedom and impartiality of 
elections. | | 3 
The third thing alledged againſt theſe men in the 
warrant of commitment is, that by bringing theſe 
actions they have broken the privilege of the Houſe 
of Commons. wet n 
A breach of the privileges of Parliament is cer. 
tainly an offence; and, of all others, the Houſe 
of Lords ought to be the laſt who ſhould go about 
to leſſen or excuſe it, as having a like intereſt with 
the Commons in the preſervation of the privilege 
of Parliament. | T 5 
But however it might ſeem the intereſt of the 
Lords to be ſilent, while the Houſe of Commons are 
ſetting a-foot new pretences of privilege, becauſc 


they may ſhare in the advantage; yet we think it 


our duty and our intereſt, to do all we can to pre- 
ſerve the conſtitution entire, and not to ſit quiet when 


we ſee innovations attempted, which tend to the di- 


minution of the rights of the crown, or to the pre. 


Jjudice of the ſubject: Becauſe the beſt and ſureſt 


way to preſerve the rightful privileges of Parliament, 


5 


A. 1704. DEBATES. : 
and it is not in the power of either, or both houſes, 
to create new. privileges to themſelves. _ 

It never was thought a breach of the privileges of 
Parliament, to proſecute an action againſt any man, 
who was not intitled to privilege of Parliament; 
110 therefore, ſince the late conſtables of Ayle/bury 


d no title to privilege of Parliament, at the time 


when thoſe actions were commenced or proſecuted, 


ve cannot imagine, upon what foundation the pur- 


ſuing theſe actions can be voted a breach of privi- 
lege by the Houſe of Commons. 2 


It ſeems very neceſſary it ſhould be known upon 


what rule this pretence-is grounded, that the people 
of England may be at a certainty, and ſee ſome 
limits ſet to the claims of privilege. To ſerve the 
turn, it has been faid, there are privileged caſes, 
as well as privileged perſons ; but no inſtance has 
been produced, 4 this diſtinction can be ap- 
plied: to juſtify theſe commitments. 

Actions at common law have been brought upon 
falſe returns and double returns of members to ſerve 
in Parliament, as in the caſes of Sir Samuel Barnar- 
aon and Mr. Ozſio, which proceeded to judg- 
ment, and a writ of error was brought in one of 
them, and the plaintiffs could: not prevail in either 
of thoſe ſuits; and yet it was never pretended, that 
the commencing or proſecuting thoſe actions was a 
breach of privilege of Parliament, nor were the 
perſons concerned in them impriſoned or cenſured, 
tho”. there was a much greater colour for ſuch a pre- 


WS L11 2 a6 4? | | 6 G 
tence in thoſe caſes, becauſe the queſtion there di- 


rectly, concerned the right of ſitting in Parliament; 
and conſequently thoſe would have been indeed pri- 
vileged caſes, * any ſuch diſtinction had been once 
thought of in thoſe days: Whereas in the actions 
brought by theſe five men, neither the plaintiffs nor 
defendants were members of Parliament, nor did 


the actions relate in any manner to the right of ſit- 
ting there. | 
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PARLIAMENTARY A. 1704. 

The opinion of the Houſe of Commons, at that 
time, was very different from what it is now. - 

When the judgment of the King's-Bench (where 


Sir Matthew Hale fat then Chief Juſtice) which paſſed 


in favour of Sir Samuel Burnardiſton, that the action 
was maintainable, was reverſed in the Exchequer- 
chamber, the Houſe of Commons was ſo far from 
thinking it for their advantage, to have their mem- 
bers deprived of the benefit of the common lay, 


that in the year 1679, a Committee was appointed | 
to enquire touching the reverſing that judgment, and 


by whoſe procurement and ſolicitation, and by what 
ways and means, the ſame was reverſed, and the 
names of the particular Judges that were concerned : 
And when afterwards that judgment intheExchequer- 
chamber was affirmed in Parhament, the Houle of 
Commons never thought themſelves ſecure againſt 
the corruption of the officers, who were to take the 


poll, and make return at elections, till they had got 


an act in the ſeventh and. eighth years of the late 
King, which gave a remedy in Weſtminſter-ball for 
falſe and double returns; ſo little contented were 


they, in their own caſes, with the juriſdiction of the 
Houſe of Commons, and the remedy to be had there, 


which now they ſo fiercely contend their electors 
ſhould entirely acquieſce in: And we cannot but 
think it manifeſt partiality in thoſe Gentlemen, to 
go about by ſuch violent means, to deprive their 
electors of recovering of damages, when they are 
wronged in being deprived of giving votes, ſince 
they thought it neceflary for themſelves: to have 
that advantage, when they are injured in their own 
elections. FOR por Pad 

- The ſufferings of theſe unfortunate men have not 
ended here, and the rights of the free-born ſubjects 
of England have received a further and no leſs dan- 
gerous wound, in their perſons. © 5 


"Theſe 
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at Theſe five men having endureda long and charge- 
able impriſonment, and deſpairing of their liberty 
re any other way, were adviſed- to ſue out writs of 
ed Habeas Corpus, returnable in your Majeſty's court of 
on Queen's Bench, hoping to obtain their diſcharge by 
er- the help of that court, where the judgment ought to 
mm be given according to the laws of the land, without 
m- Wl regard to any votes, or declarations, or commands 
w, to the contrary : But this endeavour proved unſuc- 
ed Ml ceſsful, and they were remanded to Newgate by 
nd three of the Judges of that court, contrary to the 
nat opinion of the Lord Chief | Juſtice Holt. 
the MW We ſhall not preſume to offer any opinion to your = 
d: Majeſty, upon occaſion of this judgment, at preſent, 1 
er- becauſe it is not regularly brought before the houſe; 
of and we only mention it, becauſe the Houſe of Com- 
nſt mons took ſuch offence at the bringing theſe writs 
che of Habeas Corpus, that, on the twenty fourth of Fu- 
ot bruaty laſt, they voted, that whoever had abetted, 
ate promoted, countenanced, or aſliſted the proſecution 
for MW of thoſe writs, were diſturbers of the peace of the b 
ere MW kingdom, and had endeavoured, as far as in them þ 
the MW lay, to overthrow the rights and privileges of the | 
re, Commons in Parliament. 1 | 
ors This is a heavy charge; and if it be ſo criminal 
but a thing for a priſoner to pray a Habeas Corpus, it does G 
to not only affect thoſe who are at preſent concerned, 1 
cir but ought to touch every commoner of England, in 1 
are the moſt ſenſible manner. | 8 1 
nce WM | Liberty of perſon is of all rights the moſt va- 
ave luable; and of which, above all other things, the 
un law of England is moſt tender, and has guarded 
with the greateſt care, having provided writs of ſe- 
not MW veral-kinds, for the relief of men reſtrained of their 
e&ts liberty, upon any pretence, or by any power what- 
lan- ſoever; that ſo in every caſe they may have ſome 
place to reſort to, where an account may be taken 
of the reaſon and manner of the impriſonment, 
| 84 and 
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PARLIAMENTARY A. 1704, 
and the ſubject mer find a Paper relief m ding 
to his caſe... tt 

No.crime h does put an Ears RAP into 
ſo miſerable a condition, that he may not endeavour, 
in the methods of law, to obtain his liberty; that 
he may not, by his friends and agents, ſue out a 
Habeas Corpus, and have the aſſiſtance of ſolicitors 
and. council, to plead his cauſe n the court 
where he is to be brought. 5 

The court is bound by the hw: to | aſſign hiv 
council, if there be occaſion, and to give judgment 
upon his caſe, as it ſtands upon the return of the 
Habeas Corpus, and to remand, diſcharge, or bail the 
priſoner, as the cauſe of his commitment. appears 
there ſufficient or inſufficient in law; and if what is 
alledged as the cauſe of impriſonment. appears to be 


no crime in law, it is not the authority of thoſe who | 


made the commitment, that can excuſe chat court 
for remanding the priſoner. 

This is the law of England: But cating: to 
theſe reſolutions of the Houſe of Commons, if a man 
has the unhappineſs (tho? through ignorance or mi- 
ſtake) to do an act which ſhall be voted a breach 


of privilege, he becomes in a worſe conditidn than 


any felon or traitor ; his confinement makes it im- 
poſſible for him, in perſon, to ſolicite and procure a 
Habeas Corpus, and if any have charity enough. to 
aſſiſt him, or to plead for him, in order to ſhew to 
the court the inſufficiency of the commitment in 
matter of law, they become liable to loſe their own 
liberty, and are involved in the ſame guilt of breach 
of privilege: So that let the impriſonment be upon 
the moſt trifling occaſion imaginable, if it be by 


order of the Houſe of Commons, every commoner 


muſt ſubmit to it without redreſs; no friends can 


help them, no other authority can deliver them, 


till your Majeſty ſhall pay' an t to oat ſeſſion. 


The 


A: 1704. 


DE BAT ES. 
The Lords have as juſt a concern, as the Houſe of 

Commons can have, to maintain the authority, and 

keep up the awe of parliamentary commitments: 


And they will always do it, as far as ref and the 
ulage of Parliaments will allow. % COR 


There have been caſes, particularly that of the 


Farl of Shaftſhury, where perſons committed by the 


Houſe of Lords, even members of that houſe, have 


ſued out writs of Habeas Corpus; and upon the returns 


of thoſe writs, have been brought beſore the court 


of King*s-Bench, and their council have been heard 
on their behalf; and yet no cenſure ever paſſed upon 


them for theſe endeavours to obtain their liberty, or 


upon their agents, ſolicitors, or council. 

The Houſe of Commons formerly acted with more 
reſerve upon ſo nice an occaſion, as the liberty of the 
ſubject; for in the year 1680, when a writ of 
Habeas Corpus was ſerved upon the Serjeant at Arms 
attending the Houſe of Commons, in the behalf of 
Mr. Shberidon, who ſtood committed by order of that 
houſe ; after the houſe was made acquainted, that 
ſuch a writ was ſerved upon their officer, and had 
entered into very long debates upon the matter, they 
did not think fit to interpoſe, nor to paſs any cenſures 
upon the perſons concerned in procuring the writ, 
or in appearing in behalf of the priſoner; but left 
the Serjeant at Arms at liberty to obey the command 
of the Habeas Corpus; which he did accordingly, by 
carrying his priſoner before the Judge, where the 
Habeas Corpus was returnable. 

The Houſe of Commons have, in former ages; 


ſhewn a great and ſteady concern for the freedom of 


the perſons-of their fellow- ſubjects: And upon their 
petitions many excellent laws have been made, to pro- 
tect liberty againſt all unlawful reſtraints by any au- 


thority, even that of the crown: But now it is in- 


ſiſted that their own impriſoments are out of the 


reach of thoſe laws, and their Ry not to be ex- 
amined, 


In 
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In the third year of the reign of your Royal grand. 
father, the Houſe of Commons made a noble ſtand 
for the Engli/h liberties, and thewed, by undeniable 


evidence, that the cauſes of the impriſonment muſt 


be expreſſed in all caſes, ſo that it might appear, 
upon the return of the Habeas Corpus, whether they 
were ſufficient in point of l. 

It could not then have been imagined that the 
ſucceſſors of thoſe men, would ever have pretended 


to an arbitrary and unlimited power of depriving | 


their fellow ſubjects of their liberties, or to vote it 
to be criminal ſo much as to enquire into the validity 
of their commitments, | 

There is another occaſion of offence, which the 
Houſe of Commons have taken againſt Fobn Paty and 
Fobn Oviat, two of theſe priſoners, who thinking 
themſelves wronged in their being remanded to 


| Newgate, hy the opinion of the major number of 


the Judges of the court of Queen's-Bench, humbly 
petitioned your Majeſty for a writ of error, in order 
to bring this Judgment before your Majeſty in Parlia- 
ment; and it is certain the ſubject is never concluded 
by any judgment, till he comes to the laſt reſort fu. 
ed by the law in this caſe. 0 

The Houſe of Commons being informed of theſe 
petitions, came to a reſolution, which they laid be- 
fore your Majeſty, that the commitments of that 
houſe were not examinable in any other courts what. 
ſoever; That no writ of error lay in this caſe; and 
that as they had expreſſed their duty to your Majeſty 


in giving diſpatch to the ſupplies, ſo they had an en- I 


tire confidence in your Majeſty, that you would not 
give leave for the bringing any writ of error. 


The firſt poſition in this vote is very general, and 
the conſequences of it are plain; if the commit: 


ments of the Houſe of Commons are examinable in 
no other place, then no man in England, how in- 
nocent ſoever, is ſecure of his liberty longer than the 
Houſe of Commons pleaſes; and men may be allowed 
[ | al 


at leaſt to wiſh that it were not fo, tho' they ma 
have a very high opinion of the Juſtice of that houſe. 
It has been held as an undeniable maxim, that 
whoever executes an illegal command, to the pre- 
judice of his fellow-ſubje&ts, muſt be anſwerable for 


5 


it to the party grieved. 


Let it be ſuppoſed then, that an action of falſe 
impriſonment was brought againſt the ſeyeant of 


the Houſe of Commons, and that the defendant juſt 
fies his taking the plaintiff into cuſtody, by virtue 
of a warrant of that houſe, and it appears upon the 
face of the warrant, that the cauſe of the commit- 
ment was no crime in law, and the plaintiff demurs, 
what muſt the Judges do in ſuch a caſe? Will it be 


poſſible for them to avoid examining into the com- 


mitment, and ſo give judgment one way or other? 
Or can it be pretended, that a writ of error may not 
be brought upon ſuch a judgment? And is it not the 
court, before which the writ of error is brought, 
under a neceſſity to do juſtice thereupon, as the law 
requires ? 70 Au | : 

As tothe ſecond thing they have taken upon them 
to aſſert, that no writ of error lies in the caſe, we 
affirm to your Majeſty with great aſſurance, that by 
our conſtitution, the Houſe of Commons have no 
right or pretence to determine whether that be ſo or 
not, the right of judging when a writ of error is 
properly brought, is by law intruſted to that court 
to which the writ of error is directed; and there- 
fore we ſhall not at . ſay any thing to your 


Majeſty, in an extrajudicial way, and before the pro- 


per time, as to that point, whether a writ of error 
brought upon a judgment for remanding priſoners 

upon a Habeas Corpus, can be maintained. | 

Which way that queſtion will be decided her 
after, when = writs of error are returned into the 
Parliament, is not at all material, in reſpect to the 
petitions of the priſoners which now lie before your 
Majeſty : For unleſs your Majeſty be pleaſed to 
grant 
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grant the writs of error according to their prayer, 


the matter cannot come to the proper deciſion in 
Parliament, and juſtice will be maniteſtly ob- 


Whether the writs of error ought to be granted, 


and what ought to be done upon the writs of error 
afterwards, are very different things, The only 
matter under your Majeſty's conſideration is, whe- 
ther, in right and juſtice, the petitioners are not enti- 
tled to have the writs of error granted. 

We are ſure, the Houſe of Commons, in the 
year one thouſand ſix hundred eighty-nine, was of 
opinion, that a writ of error, even in caſes of fe- 
lony and treaſon, is the right of the ſubject, and 
ought to be granted at his deſire, and is not an 
act of grace and favour, which may be denied 
or granted at pleaſure : So that as far as the op! 
nion of the Houſe of Commons ought to have 


weight in ſuch a Queſtion, (whatever the pre- 


ſent opinion of that houſe is) they then thought 
a writ of error was the right of the ſubject in capi- 


tal caſes (where only it had been at any time | 


doubted of. | 

But that it is a writ of right in all other caſes, has 
been affirmed in the law-books, is verified by the 
conſtant practice, and is the opinion of all your pre- 
ſent Judges, except Mr. Baron Price, and Mr. Ba- 


ron Smiibz. 


The law, for the better protection of property 
and liberty, has formed 4 Wer ien of courts, 
that men may not be finally concluded in the firſt 
inſtance: But this is a very vain inſtitution, if they 
be left precarious in the method of coming to the 
ſuperior court? C 

All ſuits are begun, as well as carried on, by the 


authority of your Majeſty's writs, and the ſubject 


* 


has a like legal claim to all of them. 


The 
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The petition for a writ of error returnable in Par- 
lament, is only a matter of form, and reſpect to 
b. pour Majeſty (like the petitions which the Speaker 
makes in the name of the Commons, at the begin- 
1; ning of every Parliament, for thoſe privileges which 
' Wl they do not believe to depend upon the anſwer to 
thoſe petitions) and is no more to be refuſed t 
any other writ throughout the cauſe. rope 
Io affirm the contrary, is to allow an arbitrary 
latitude to intercept Juſtice, and to make it depend ; 
A upon private advices, and extrajudicial determinati- | 
tons, whether any cauſes at all ſhall be brought to 
| judgment before the high court of Parliament. 
0 Theſe things being conſidered, how extreamly 
ſurpriſing is an addreſs from ſuch a body as the Houſe 
d of Commons, that your Majeſty would not give 
leave for ſuch a writ? _ | | 
And no leſs ſurpriſing is what they inſinuate, as 
the reaſon of their confidence in your Majeſty, that 
| you would hearken to ſuch an addreſs, that they 
have given diſpatch to the ſupplies : They pro- 
ceeded ſurely in the matter of the ſupplies, with a 
nobler aim, for the ſafety of your Majeſty's crown 
_ and perſon, and for the delivering the kingdom 
ne WM from the oppreſſion of French power employed 


1 RIA uryuſt Pretender upon your Myelty's 3 | 

. Theſe are good reaſons for diſpoſing of the | A 

ty people's money. Their liberties, and all that is ya- . 
luable to them, depend entirely upon the good 


it ſuceeſs of the war, and they have uſed, in all ages, 
to part freely with their money, for the defence of 
MW their liberties and properties, and the removing of 

grievances and oppreſſions. | ; 
* But this is the firſt time a Houſe of Commons have 
& made uſe of their having given the people's money, 
Þ as an argument why the Prince ſhould deny, writs 

of right to the ſubject, obſtruct the courſe of juſtice, 
he and deprive them of their birth-rights. 


On 
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On the twerity-ſixth of February, the Houſe of 
Commons proceeded to carry on their reſentments 
to greater extremities, and voted, that the gentle. 
men who pleaded as Council for the five priſoners, 
upon the returns of the writs of Habeas Corpus, and 
the Agents and Solicitors who aſſiſted them, were 
guilty of a breach of privilege, and ordered them 
to be taken into cuſtody, which order has been 
executed. | 


This ſeems to be fo great an exceſs, that it is 
hard to find words proper for expreſſing it. When 


Cromwell committed Mr. Maynard to the Tower, 


for aſſiſting one Coney as his Council, upon a Haheas 
Corpus, a celebrated author expreſſes the deteſta- 
tion due to fuch a fact, in theſe words: It was 
ve the higheſt act of Tyranny that ever was ſeen in 
% England: It was ſhutting up the law it ſelf cloſe 
«© priſoner, that no man might have relief from, 
„ „ P97, FD 88 


But as Tg and unjuſtifiable as this appears, We 


beg leave to take notice of another thing yet more 


irregular (if it be poſſible : ) While the matter was 
depending before your Majeſty, upon the petitions 
for writs of error ; after the Houſe of Commons had 


made an addreſs to your Majeſty, that you would 


not give leave for the bringing writs of error; af. 
ter your Majeſty had, by your gracious anſwer, 
fignified to them, That this matter, relating to 


the courſe of judicial proceedings, was of the 


* higheſt importance, and therefore your Majeſty 


thought it neceſſary to weigh and conſider, very | 


& carefully, what was proper for you to do;“ and 
after they had voted to take this very anſwer ot 
our Majeſty's into conſideration : The day fol. 

owing, they ordered the five priſoners to be remo- 
ved from Newgate, and taken into the cuſtody 
TY 6" TING 
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the Serjeant at Arms attending the Houſe of Com- 
mons; and this order was executed at midnight, 
with ſuch circumſtances of ſeverity and terror, as 
has been ſeldom exerciſed towards the greateſt of- 
fenders. | | La | 
Your Majeſty is the only proper Judge how 


highly diſreſpectful this action is to your royal per- 


ſon and authority. | 
But it concerns us to ſay, that ſuch a proceeding 

tends directly to the depriving the petitioners of that 

juſtice, which they were endeavouring to obtain by 


| means of the writs of error. 


While your Majeſty was deliberating how to 
put an end to a matter, which they only had 
made difficult by an unreaſonable addreſs, the 
Houſe of Commons rightly apprehended, that juſtice 
would prevail with your Majeſty over all other conſi- 
derations, and therefore (as far as poſſible to diſap- 
point the priſoners, of the fruit they expected from 
theſe writs of error when granted) they transferred 
them, in the mean time, to another priſon. 

This practice of removing priſoners from one 
cuſtody to another, has been ever complained of, 


as manifeſt oppreſſion, and moſt evidently deſtruc- 
tive of the liberty of the ſubject: It is a miſchief ' 


provided againſt in expreſs words, by the act made 
in the reign of your royal Uncle King Charles the 
ſecond, for the better ſecuring the liberty 
of the ſubjes; that if any perſon being a 
ſubject of this realm, ſhall be committed to any 
priſon, or in cuſtody of any officer whatſoever, 
for any criminal, or ſuppoſed criminal matter, that 


the perſon ſhall not be removed from the faid pri- 
ſon or cuſtody, into the cuſtody of any other offi- 
cer (unleſs it be by a Habeas Corpus, or ſome other 
legal writ;) and this upon the great penalties 
mentioned in that act. The. penalties in the act 
were new, but the law of England was the 3 

85 ore 
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before the making it. The ſhifting of men from 


one priſon to another, while they are uſing means 
in courſe of law to recover their liberty, is inex- 


cuſable cruelty, and againſt the plain rules of naty- 


ral juſtice; for by ſuch artifices, impriſoments, 
however unlawful, might be made ' perpetual, and 


the ſubject, as he was at the point of being di. 


charged from one priſon, might be, without end, 
removed to another. 


May it pleaſe your Majeſty, your dutiful ſub- 
Jets, the Lords ſpiritual and temporal, were ſo 
ſolicitous to avoid any thing, which might give a 
2 to interrupt the neceſſary and early provi- 
ſion for the war, in order to improve the wonder- 
ful ſucceſſes God had given to your arms: That 
tho' they were ſenſible the impriſonment of theſe 
men, in the manner, and upon the pretences 
abovementioned, was a manifeſt attempt to elude 
the judicature of Parliament, and of pernicious ex- 
ample, to the liberty and property of the ſubject, 
yet they forbore to take notice of it, *till they were 
in a manner enforced by petitions from the priſoners, 
preſented the twenty-fourth of February laſt, and 
by the unjuſtifiable proceedings of the Houſe of Com- 
mons the ſame day, which we have already men- 
tioned to your Majeſty. 


But then the Lords found it abſolutely neceſſary, 
to enter into a conſideration of the whole matter, as 
it appeared to them, and upon the twenty-ſeventh 


of February they came to the following reſolu- 
tions, F A 


Reſolved, © | | 
That neither Houſe of Parliament, have power by 


an vote, or declaration, to create to themſelves new 


privileges, 


new 


Ses, 
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privileges, not warranted by known law and cuſtom 
of Parliament. 8 


Reſolved, 

That every freeman of England, who appre- 
hends himſelf to be injured, has a right to ſeek 
redreſs by action at law, and that the commencing 
and proſecuting an action at the common law, 
againſt any perſon, who is not intitled to privi- 


lege of Parliament, is no breach of the privilege of 


Parliament. | | 


Reſolved, 


That the Houſe of Commons, in committing to 


the priſon of Newgate, Jobn Paty, Fobn Oviat, 
Jobn Paton, Henry Baſſe, and Daniel Horne, for 
commencing and proſecuting actions at the com- 
mon law, againſt the late Conſtables of Ahlgſbur), 
for not allowing their votes in the election of mem- 


bers to ſerve in Parliament, upon pretence, that 


their ſo doing was contrary to a declaration, a con- 
tempt of the juriſdiftion, and a breach of the pri- 
vilege of that houſe, have aſſumed to themſelves 
alone a legiſlative power, by pretending to at- 
tribute the force of a law to their declaration, 
have claimed a juriſdiction not warranted by the 
conſtitution, and have aſſumed a new privilege, to 
which they can ſhew no title by the law and cuſtom 
of Parliament, and have thereby, as far as in them 
lies, ; ſubjected the rights of Engliſhmen, and the 
freedom of their perſons, to the arbitrary votes of 
the Houſe of Commons. N : 


Reſolved, 


That every Enghſhman who is impriſoned by any 
| authority whatſoever, has an undoubted right, by 
bis agents or friends, to apply for, and obtain a 


writ of » Habeas Corpus, in order to procure his li- 
berty by due courſe of law. 
Vor. IV. : Reſolved, 
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Reſolved, rites 

That for the Houſe of Commons to cenſure 
or puniſh any perſon, for aſſiſting a priſoner to 
procure a writ of Habeas Corpus, or by vote or 
otherwiſe to deter men from ſoliciting, proſecuting, or 
pleading upon ſuch writ of Habeas Corpus, in behalf of 
ſuch priſoner, is an attempt of dangerous conſequence, 
a breach. of the many good ſtatutes provided tor the 
liberty of the ſubject, and of pernicious example, 
by denying the neceſſary aſſiſtance to the priſoner 
upon a commitment of the Houſe of Commons, 
which has ever been allowed upon all commitments, 
by any authority whatſoever, 


Reſolved, . 
That a writ of error is not a writ of grace, but 
of right, and ought not to be denied to the ſubjcct, 
when duly applied for, (tho? at the requeſt of ci 
ther Houſe of Parliament) the denial thereof being 


an obſtruction of Juſtice, contrary. to Magna 


Charta. _ | 


- Theſe reſolutions were delivered to the Commons 
at a conference, the twenty-eighth of February, and 
they took time to conſider of them ' till the ſeventh 
of March, upon which day, at their deſire, a {- 
cond conference was had, and tho? it was too appa- 
rent by what was delivered by the Commons at 
that conference (which conſiſted of injurious in- 


vectives againſt. the . Houſe of Lords, and tedious 


recitals of precedents, in no fort applicable to the 
preſent ſubject of debate) that their deſign was ei- 


ther to provoke the Lords to ſuch a degree, as 


might neceſſitate them to break off all correſpon- 
dence, or by engaging, them in new matters, to 
draw things to ſuch a length, as might prevent the 


bringing theſe debates. to any iſſue during the ſeſſ- 
| | © on: 
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on: Yet the Lords immediately deſired a free con- | | 
ference, which was afterwards had with the Com- : 1 
a | | | 


We are fo deſirous that your Majeſty ſhould be jþ 
made fully acquainted with all the paſſages relating : I 
to this diſpute between the two houſes, that we hum- 
bly beg leave to annex to this our repreſentation, | 
what paſſed at the firſt and ſecond conferences; 1 


ing in fo ſhort a time) the ſubſtance of what was 

fud at the free conference, and in our debates, in | | 

maintenance of the reſolutions of the Houſe of 1 

Lords. | e i 
But we take it to be a duty neceffarily incumbent g 

on us, to obſerve to your Majeſty, the manner in 

which we have been treated by the Houſe of Com- 

mons, at theſe conferences; ſo that from thence 

your Majeſty, according to your great wiſdom, 

may judge to what ſuch proceedings do naturally 

tend. They told us, that the judicature of the 

Houſe of Lords was unaccountable in its foundati- 

on, and inconſiſtent with the conſtitution : If they 

mean it is ſo antient, that no account can be given 

of its foundation, *tis true; but there is reaſon to be- 

lieve it began with the monarchy, and we are ſure 

it has continued without interruption, unleſs during | 

that unhappy interval, when a pretended Houſe of 1 

Commons deſtroyed the church and the monarchy, ö 

as well as the Houſe of Lords: As many ages as 1 

the conſtitution of the Engliſʒh government has 

faſted, this judicature has conſiſted with it, and 

formed a noble and neceffary part of it, and 

therefore theſe gentlemen will hardly be believed, 

againſt ſo long an experience, that it is incon- 

fiſtent with the conſtitution. 


They alſo charged the Lords in direct terms, 
with uſurping the hearing appeals, with making 
| T 2 advances 


Yr 
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advances upon the conſtitution, with contriving to 


bring liberty and property into the bottomleſs and 
inſatiable gulf of the Lords Judicature, and with 
direct reproaches, as to the manner in which that 


judicature has been exerciſed, and in the moſt con- 


temptuous way, told us, they forbore to mention 
the inſtances, becauſe they hoped we would re- 
form. FI 
We deſire no other Judge but your Majeſty, 
how ſuch a treatment of us becomes theſe gentle- 
men; and we dare appeal to all your ſubjects, for 
witneſſes of the irreproachable manner of admi- 
niſtring juſtice in the Houſe of Lords. 

Me hope the great diſpleaſure the Houſe of Com- 


mons has conceived againſt us may prove of ſome | 


real ſervice, and of uſeful caution to your Majeſty, 
for it has drawn them directly to own (what was 
but too viſible before) that they are aiming at 
more power, and a larger ſhare of the adminiſtra- 
tion, than is truſted with them by the nature of our 
government. They directy complained, that by 


the conſtitution, the judicature, in the laſt reſort, 


was not placed in the fame hands with the legiſla- 
ture, tho' they cannot ſhew it to be ſo, in any 


country where the government is not arbitrary, and 


the Prince's will the law. They have been long 
endeavouring to break in upon the Lords ſhare in 
the legiſlature, of which we could mention too ma- 
ny inſtances to your Majeſty. From an antient 
claim, that aids to the crown are to begin in the 
Houſe of Commons, and that the Lords could not 
alter the ſums, they have of late years pretended 
(but without any reaſon, and againſt the known uſage 
of Parliaments) that we could make no alteratio:s 


in any parts of a money-bill, tho? it. have no relati- | 


on to the money : And upon that foot, when they 
have had a mind to get any thing paſſed into a law, 


of the reaſonableneſs of which they have diſpaired 
| to 


| 


1. 15% DE BATES. | 


to convince the Lords, they have tacked it to a 
money: bill, in order to put the Crown and the Lords, 
under that unhappy neceſſity, either to agree to a 
law they might think prejudicial to the publick, or 
to loſe the money, which perhaps, at that time, was 
abſolutely neceſſary to the ſaving the kingdom. 

By this method they aſſume to themſelves the 
whole legiſlative authority, taking in effect the ne- 
gative voice from the crown, and depriving the 


Lords of the right of deliberating upon what is 


for the good of the kingdom: For this reaſpn the 
Lords had, in a very ſolemn manner, reſolved ne- 
ver to ſuffer ſuch impoſitions for the future, let the 
importance of the bill be never ſo great. This re- 
ſolution was well known, and yet in this preſent ſeſ- 
ſion (as appears by the printed votes of the twenty 
eighth of November laſt) a great number of the 
gentlemen of the Houſe of Commons, to the mani- 
teſt danger of diſappointing the ſupplies of the 
year, which muſt have been the ruin of the whole 
confederacy, and delivering up of Europe into the 
hands of France, made an attempt to tack to the 


land-tax, a bill which had been rejected in two pre- 


cedent ſeſſions of Parliament. 

Thus the Houſe of Commons have formerly ſet 
on foot ſeveral attempts, againſt that ſhare in the 
legiſtature which is placed in the Lords: But this is 
the firſt time they have publiſhed their deſire, t 
be let into the judicature of Parliament. . 

Whatever they would inſinuate upon this occa- 
ſion, we deſire not to meddle with the choice of the 
Commons repreſentatives, we willingly leave that 


matter where it is, and in what manner it is exer- 
ciſed there; how impartially and how ſteadily, is 


ſo well known by experience to moſt parts of the 
kingdom, and fo EY underſtood, that the 
people will be extreamly 


properties ſhould be ſubject to ſuch determina- 
tions. : 


+3 | It 


efirous their eſtates and 
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It is not ſtrange the free conference ended without 
ſucceſs, when the Commons came to it with ſuch a 


temper, as appears by the votes of the eighth of 


March, made after they themſelves had conſented to 


the free conference. It thoſe votes had been publiſhed | 


ſoon enough, it would have fully convinced the Lords, 
how vain a thing it was to confer with them fur- 
ther, upon the matters in debate at the former con- 


| ferences z for not content with what they had done 


before, upon information that their Serjeant had 
been | hay with two writs of Habeas Corpus, re- 
turnable before the Lord Keeper, in behalf of Mr, 
Mountague, and Mr. Denton, two of the gentlemen 
who had been of council with the five priſoners, 
they came to a reſolution, that no Commoner, 
committed by them for breach of privilege, or con- 
__ of the houſe, ought to be by Habeas Corpus, 
made to appear before any other judicature, and re- 
quired their Serjeant to make no return, or yield 
any obedience to thoſe writs ; and that for ſuch re- 
fuſal he had the protection of the Houſe of Com- 
mons., We. N | 
It has been always held the undoubted prerogative 
of the crown, to have an account of the reaſon why 
any ſubject is deprived of liberty, and it has ever 
been allowed, that by the known common law, it 
is the right of every ſubject under reftraint, upon 
demand, to have his writ of Habeas Corpus, and 
thereupon to be brought before ſome proper court, 
where it may be examined, whether he be detained 
for a lawful cauſe: And the ſtatutes made in the 
reign of your royal grandfather, and your royal 


uncle, have enacted, that in all caſes, writs of He- 
beas Corpus be granted and obeyed, by the reſpec- / 


tive officers, upon great penalties, 


Bat theſe votes import a direct repeal of thoſe I 


laws, as to all perſons committed by the Houſe of 


It 
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It is no longer worth diſputing, whether a perſon 
committed by them, tho? for a. fact which appears 
to be both lawful and neceſſary, may be delivered by 
any court; for by this new law he ſhall never be 
brought thither, and the Serjeant is not only war- 
ranted, but commanded openly to contemn your 
Tabor: Corpus, brought 
upon the act of the one and thirtieth of King Charles 
the ſecond, which 1s an invaſion of your prerogative, 


never before heard of in England. 


Your Majeſty does not claim an authority to pro- 
tect any of your officers for diſobeying a known 
law. The Habeas Corpus act, in times of eminent 
and viſible danger, was in the late reign ſuſpended 
by acts of Parliament for ſome ſhort time, and yet 
(ſo ſacred was that law held) that thoſe acts paſſed 
with great reluctancy, and one of the arguments 
that prevailed moſt for agreeing to that temporary 


ſuſpenſion, was, that it would be an unanſwerable 


evidence to all future times, that this act could ne- 
ver be ſuſpended afterwards, by any leſs authority 
than that of the whole legiſlature. But we live 
to ſee a Houſe of Commons take upon them to 


ſuſpend this law by a vote. 


They ordered, that the Lord Keeper of your 
great ſeal ſhould be acquainted with their reſolutions, 
to the end the writs of Habeas Corpus may be ſuperſed- 
ed, as contrary to law, and the privilegesof their houſe. 
They are contrary to no law, but that of theſe votes, 
which ſurely are none of the laws the Lord Keeper 
was ſworn to obſerve : But yet he is to act at his 
peril. They have ordered this law to be publiſhed 
der clerk. . . 

The Lord Keeper is a Commoner, and if he dif- 
obeys, *tis a breach of privilege z and if they ſhould 


| carry it fo far, as to order him into cuſtody, he 


may ſeek, but is not to have relief from any Ha- 
beas Corpus, | 


T4 We 
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We humbly beg pardon of your Majeſty for 
this long and melancholy repreſentation, which we 


could not avoid, without being guilty of treachery 


to your Majeſty, and to our native country, The 


five perſons immediately concerned are but poor 


men; but we well know your Majeſty's juſtice and 


compaſſion extends itſelf to the meaneſt of your 


ſubjects. e 
The matters in diſpute are of the higheſt conſe. 


_ quence : Your Majeſty's prerogative, the reverence 


due to laws, and the liberties and properties of all 
the people of England are concerned, and at ſtake, 


if theſe encroachments prevail. 


We do not pretend to ſollicit your Majeſty to put 


a ſtop to theſe innovations, your own wiſdom will 


ſuggeſt the moſt proper. methods : We have endea- 
voured to do our duty, in laying the whole matter 
before you. | 


We humbly beg leave ſo far to reſume what has 


been ſaid, as to preſent to your Majeſty a ſhort view | 
of the unhappy condition of ſuch of your ſubjects, 
as have right of giving votes for chooſing members 


to ſerve in Parliament, which has been hitherto 
thought a great and valuable privilege ; but by the 
late proceedings of the Houſe of Commons, is likely 
to be made only a dangerous ſnare to them, in caſe 
they who may be hereafter choſen to ſerve in Par- 
lament, ſhall think fit to purſue the methods of this 
preſent Houſe of Commons. | 

If they refrain from making uſe of their right in 
giving their votes, they are wanting in their duty 


to their country, by not doing their parts towards 


the chooſing ſuch repreſentatives as will uſe their 
truſt for the good of the kingdom, and not for the 
oppreſſion of their fellow ſubje&s. 

If the officer, who has the right of taking the 
ſuffrages, refuſe to admit them to give their votes, 
they muſt either ſit down by it, and ſubmit to be 
wrongfully and maliciouſly deprived of their rights; 


4. A. 1704. DEBATES. 

or or if they bring their actions at law, in order to aſ- 
we ſert their rights, and recover damages for the injury 
ry I (as all other injured men may do in like caſes) they 
he become liable to indefinite impriſonment, by incur- 
bor ring the diſpleaſure of thoſe who are elected. 


nd If, being thus impriſoned, they ſeck their liberty 


dur by Habeas Corpus, (the known remedy of all other 
ſubjects) they do not only tie their own chains faſter, 


but bring all their friends and agents, their ſolicitors - 


nce and council, into the ſame misfortune with them- 
all ſelves. 1 | 


ke, If they think themſelves to have received injury | 


by the judgment of the Habeas Corpus, and ſeek 


put relief by writ of error, (the known refuge of thoſe 


vill who ſuffer by any wrong judgment) all that aſſiſt 
lea- them in that matter, are likewiſe to loſe their 
tter MI liberties for it, and they themſelves will be removed 
to new priſons, in order to avoid the juſtice of 
has the law. 
icw Wie humbly conclude with acquainting your Ma- 
cts, Ml jſty, that we have been informed, by the petition 
vers of two of the priſoners, that they have been long 


rio il delayed, tho? they have made their applications in 


the due manner for writs of error: We are under a ne- 
ly Wl cffary obligation, for the fake of juſtice, and aſſert- 
caſe ing the judicature of Parliament, to make this hum- 
Par- ble addreſs to your Majeſty, that no importunity of 
this the Houſe of Commons, nor any other conſideration 
whatſoever, may prevail with your Majeſty to ſuffer 
a ſtop to be put to the known courſe of juſtice, but 


the immediate iſſuing of the writs of error. 


Die 


that you will be pleaſed to give effectual orders for 
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Die Mercurii, 14 Marti, 1704. 


Her Majeſty's moſt gracious ANSWER to the 
5 ADDRESS. | 


My Lords. 
7 Should have granted the writs of error deſired in this 
4 addreſs: But finding an abſolute neceſſity of putting 
an immediate end to this ſeſſion, I am ſenſible there 
could have been no further proceeding upon that matter, 


Ordered by the Lords ſpiritual and temporal in 

Parliament aſſembled, that the humble thanks of this 
houſe be preſented to her Majeſty, for her moſt gra. 
cious anſwer,” in which ſhe has expreſſed fo great a 
regard to the judgment of this houſe, ſo much com- 
paſſion to the petitioners, and ſuch tenderneſs to the 
rights of the ſubject. _ 
The ſame day the Queen came to the houſe, and 
put an end to the ſeſſions, and the Lord Keeper pro- 
rogued the Parliament to Tueſday the firſt of My, 
which put an end to this affair, | 

The ſubſtance of what was offered by the Lords, 
at the firſt and ſecond conferences with the Com- 
mons, being already printed in the proceedings of 
the Commons, is the reaſon it is not here again 


inſerted. 


Some of the arguments that were made uſe of 
by the Lords in their debates, and at the fret 
conference, to maintain their own reſolution: 
and anſwer the objectious of the Commons. 


The Houſe of Commons made two objections to 
the manner in which the Lords proceeded at the firſt 
conference: . They faid, they had anticipated all 
debates, by delivering poſitive reſolutions, _—_ 

this 


op 


the 
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this is the proper and ordinary method of proceed- 
ings between the two houſes; when one houſe has 
formed an opinion, they communicate it to the 
other, to the end that if it be found reaſonable, it 
may be approv'd; or, if upon examination it be 
diſliked; the cauſes of the diſagreement may be 
ſhewn, in order to convince the other houſe of their 
miſtake. 5 15 
The ſecond objection made to the manner of the 
Lords proceedings was, that the reſolutions were 
orounded upon the petitions of criminals, who had 


fallen under the juſt diſpleaſure of the Commons, 


and upon a printed paper not regularly before the 
Houſe of Lords, _ 

As to the firſt part of the objection, the Lords 
did, (as juſt judges always do) conſider the matter of 
the petitions, and not the perſons of the petitioners. 
And as to the ſecond part, the Lords ſaid, the print- 
ed paper mentioned by the Commons, was the votes 


of the Houſe of Commons, of the 24th of February, 
If the Commons had diſ- 


ſigned by the Speaker. 
owned that paper, there had been fome weight in 
this objection, but if they think it regular to print 
and publiſh their votes to the people, the Lords will 
always think it regular to take notice, and make 
uſe of thoſe papers, as they ſee occaſion : And it 
ſeemed ſtrange for the Commons to object to the 
taking notice of their votes, when the only colour 
they have hitherto pretended for their firſt diſplea- 
ſure at the five priſoners, was, that they did not 
take notice of ſome votes of theirs, (which they call 
their declaration,) made during their laſt ſeſſion. 
And the printing their votes is the only method 
they have yet taken, for the promulgation of the 
new laws they take upon them to make. 
The Lords had no occaſion to fay any thing in 
defence of their firſt refolution, becauſe the Com- 
mons did not think fit to avow in words, that they 
nad a power to create new privileges by their votes, 
| ? | though 
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though they have manifeſtly attempted it in prac- 
tice, and particularly in the caſe of the five pri. 
ſoners. 


As to the unjuſt reflections which the Commons 
made upon the Houſe of Lords, as if they had enter. | 


tained original cauſes, aud were guilty of ſome en. 
croachment in hearing appeals from courts of 


uity. | 

2 The Lords avowed their claim of juriſdiction, 
in hearing and determining appeals from courts of 
equity, and could ſhew a continued exerciſe of it, 
more ancient than the determination of elections in 
the Houſe of Commons, which yet the Lords do not 
go about to call in queſtion ; but they deny their 
having meddled with any original cauſes, or that the 
caſe particularly mentioned by the Commons, was at 
all of that nature. 


The Lords did not underſtand what the Com- 


mons meant, by ſaying, the Lords had founded 
their ſecond reſolution upon an extrajudicial vote. 
The judgment in the caſe of Aſbly and HYbite, was 
given with great deliberation, and founded upon 
undeniable reaſons and unqueſtionable authorities: 
And the Lords condeſcended ſo far in that matter, 
as to direct the ſtate of that caſe, and the grounds 


of that judgment, to be drawn up and printed. 


2. The ſecond reſolution of the Lords conſiſts of 
two aſſertions: Firſt, That every man who ap- 
prehends himſelf to be injured, has a right to ſeek 
redreſs by action at law. Secondly, That the pro- 


ſecuting actions at the common law, againſt any 
perſon, not intitled to privilege of Parliament, 1s 


no breach of privilege. | 

What the Commons objected to the univerſality 
of the firſt part of that reſolution, as if it would de- 
{troy all diſtinctions of courts, and make a confuſion 
of juriſdictions, did ariſe only upon a plain miſtake. 
The Lords mentioned actions in general, without 
confining what they faid to actions at common law, 


or 
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ac- or affirming that actions for all ſorts of injuries, 
pri. W may be brought in any one court. = 
As to the inſinuation that the Lords had no other 
ons aim than to extend their own juriſdiction, by the 
ter- ſeeming regard and tenderneſs they ſhewed for the 
en- rights and liberties of the people; the anſwer is, The 
of only juſt way of interpreting men's meaning, is by 
obſerving what they act. 
ion, The Lords have acted with true regard to li- 
s of berty and property on this occaſion, js well as in all 
it, others: They have voluntarily owned themſelves to 
s in I be reſtrained, at the ſame time they defire the Com- 
not mons not to go about to create new privileges; The 
heir Lords claimed nothing new; and the Commons 
the Wl cannot, with reaſon, deſire them to give up what the 
as at ¶ law and the conſtitution hath placed in them, the 
MW judicature in the laſt reſort, | 
om. The principal thing inſiſted upon by the Houſe of Com- 
ded mons againſt this reſolution, was, that there are privile- 
ote. ged caſes, as well as privileged perſons; but they did not 
was think fit to give any inſtances of ſuch privileged caſes, 
pon ¶ as were any ways applicable to the matters in diſpute, 
that is, that were ſo entirely of the conuſance of the 
Houſe of Commons, that the bringing an action at com- 
mon law in thoſe caſes was a contempt to the Houſe 
of Commons : And unleſs that could be done, this 


ſons, will have no weight to juſtify the commitment 
of the five Aileſbury men: If men miſtake and bring 
Actions in Weęſtminſter-Hall, for matters cognizable in 
Parliament, ſo that they can have no relief in the 
courts below, it does not follow from thence, that 
they ought to be committed for breach of privilege 
on that account. TW 

The determination of elections is admitted to be the 
buſineſs. of the Houſe of Commons, and yet it is cer- 
ain the the proſecuting actions, at common law, for 
alle and double returns, was never thought to be a 


diſtinction of privileged caſes from privileged per- 


contempt: 
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contempt. to the Houſe of Commons, nor was any 
body puniſhed or- committed upon that account, in 
the caſes of Sir Samuel Barnardiſton and Mr. Onflow, 

The freedom of ſpeech in Parliament, is the moſt 
neceſſary and the moſt acknowledged privilege of 
the Houſe of Commons : And yet when an infor- 
mation was brought in the King's-Bench, againſt Sir 
John Elliot and others, for words fpoken in the 
Houſe of Commons, and judgment was given againil 


them in that court, the Commons did not think it 


ſufficient to condemn that judgment by votes of their 
own houſe, but brought thoſe votes up to the Lords, 
and deſired their concurrence, which was given, 
and immediately thereupon a writ of error was 
brought in Parliament, and the judgment regularly 
reverſed there: And it cannot be denied, that, upon 
this occaſion, the molt valuable privilege of the Houſe 


of Commons was brought under the judgment of 


the Lords, as well in their judicial, as in their legi. 
ative capacity. 
The caſe of Richard Strode, and the act of Par— 
liament which paſſed upon that account, in the 
fourth year of King Henry the eighth, was that 
which was principally infifted on by the Houſe of 
Commons, in the caſe of Sir John Elliot, for juſtify- 
ing their undoubted privilege of freedom of ſpeech, 
and ſhewing the injuſtice of what was done in that 
eaſe by the court of King's-Bench. | 

The cafe of Strode might be uſed by the Lords 


as another inſtance to ſhew, that this diſtinction of 


privileged cafes will not ſerve the purpoſe of the 
Houſe of Commons, to juſtify the commitments of 
the Aleſbury- men. He was proſecuted in th: 


Stannary courts for words ſpoken, and bills offered 


in the Houſe of Commons, in order to be paſſed into 


laws, and upon that account was impriſoned and 
condemned to pay conſiderable ſums, and petitioned 
the Houſe of Commons to be relieved in that mat- 


ter; the Houſe of Commons did not then pretend to 


pill 
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put a ſtop to thoſe ſuits, or to commit the perſons 
concerned in them, but thought the only remedy 
againſt thoſe proſecutions, and others of like ſort, 
was to prepare a bill in order to be paſſed into a 
hw, for making void the judgments againſt Strode; 
and took that occaſion by the fame bill, to declare 
the law in general, and to give an action to all per- 


ſons who ſhould be afterwards vexed or moleſted for 


the like cauſes, in which they ſhould recover treble 
damages, and coſts of ſuit. | N 

There is no caſe that can be more properly called 
4 privileged caſe, with reſpect to the Houſe of Peers, 
than the determining of peerage, and yet if that mat- 
ter comes to be incidently a point, in any caſe de- 
pending in the courts of Meſtminſter-Hall, they muſt 
proceed to determine of it, as they think the law ro 
be; and the Lords have not gone about to hinder 
rt, nor found fault with them upon that account. 

The courts in Meſtminſter-Hall muſt of neceſſity 
judge of the privileges of Parliament in many caſes: 
When any perſon prays a writ of privilege, (which 
was always the way anciently when men defired the 
benefit of privilege, and it is often practiſed yet 
upon occaſion,) the court where the writ is prayed 
muſt judge, whether the party has right to privilege 
or not. | 

Suppoſe the Serjeant of the Houſe of Commons 
ſhould kill, or be killed, in the execution of a war- 
rant of that houſe, upon an indictment for murder, 
the court muſt neceſſarily judge of the legality of the 
warrant. wy | 


* 


The Commons ſuppoſed caſes of affronts to the 


derſon of the Speaker, or of reproachful words 


'poken of the whole Houſe of Commons, are in- 


ſtances of what they called privileged caſes. | 
There is no doubt, but either of theſe caſes would 
be contempts, and ſuch as might be puniſhed by 


the houſe ; but moſt certainly, theſe were alſo ſuch 
offences as might be proſecuted in Neſtminſter- Hall : 
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and if the Attorney-general ſhould bring informations 


upon them, it could never be pretended, that he 
would be guilty of a breach of privilege of the Houſe 
of Commons. 3 15 
It was urged, that in privileged caſes, the votes 
of the Houſe of Commons were like prohibitions to 
the eccleſiaſtical courts, and that when prohibitions 
were ſerved upon the Judges in the admiralty or 
eccleſiaſtical courts, it was a contempt for them to 
proceed farther. | 
The anſwer to this is, That prohibitions to the ec- 
cleſiaſtical and admiralty-courts, were founded upon 
a particular reaſon : The proceedings in thoſe courts 
are according to the civil, or canon law, and there- 
fore it was neceſſary to preſerve the conſtitution, 
and reſtrain thoſe courts from making invaſions up- 
on the common law, that a guard ſhould be {et 


upon them, and a power fixed to reſtrain them; 


and this power is lodged in the courts of Weſtminſter 
Ball, who are truſted with the iſſuing writs of pro- 
hibition to the eccleſiaſtical and admiralty-courts, 
from time to time, upon complaints made to them: 
And theſe writs of prohibition, muſt be ſerved per- 
ſonally upon the Judge of the admiralty, or the ec- 
cleſiaſtical Judges, who will be liable to attachments 
if they proceed after ' ſuch ſervice, until ſuch time 
as they have ſhewn the nature of the ſuit to the 


cCourts from which the prohibition iſſued ; and if the 


ſuit be properly of eccleſiaſtical, or admiralty-conu- 
fance, the court muſt grant a conſultation, whereby 
they are at liberty to proceed again. This is a 
known and ſettled method of legal proceedings; but 


the votes of the Houſe of Commons were never yet 


reſembled to the Queen's writs : No court is bound 70 
take notice of them ; on the contrary, the Judges are 
bound not to take notice of them; but to act according 


to the known law: No body has power to prohibit 


the courts in Meſtminſter-hall, the Judges there are 
worn to proceed to do juſtice, notwithſtanding any 


command 
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ns command under the great ſeal, or privy ſeal, or by 
any other authority whatſoever : And the ſubjects of 
ile Eꝛigland have no longer an inheritance in the com- 
mon law, if the Judges are to take notice of the 
tes votes of either Houſe of Parliament, and regulate 
to their judgments accordingly, 
"ns The votes would not always be uniform in either 
or I houſe, and it appears by the preſent diſpute, that 
to Ml the two houſes might often differ in matters of im- 
portance, and the Judges would be under difficulty 


ec- W which of the houſes to obey : And if they yielded 


don obedience to both, they would be obliged to act very 
Irts ¶ contradictorily. Me Wee | | 

re- 3. What was faid againſt the third reſolution of 
on, ¶ the Lords, was, firſt, that thereby the Lords took 
up- upon them to judge of the Commons privileges; 
let Jo this it was ſaid, that if the Houſe of Commons, 


m; under the name of privilege, would proceed to do 


ter. things: inconſiſtent with the known prerogatives of 
pro- the crown, with the known privileges of the Lords, 
rts, ¶ contrary to the laws, or deſtructive to the Liberties 
m: ot the people, the Lords were bound to tell them, 
per- theſe were not their privileges. If by ſaying, they 
c- only are Judges of their own privileges, they would 
ents deprive the crown and the Lords from taking notice 
of manifeſt innovations, and objecting to them, as 
there was accaſion, the Commons might take to 


the W themſelves the whole government without controul.. 


onu- They were challenged to produce precedents to 
reby WE warrant the commitments of men, only for proceed- 
1s 3 ing in ſuits at law againſt thoſe who had done them 
but WF wrong, and had no pretence of privilege. 
r yet The Lords did not diſpute the power of the Com- 
ad % mons, in examining and determining the election of 
s are their own members, nor of enquiring into all mat- 
ding I ters relating to the determination of that queſtion, 
noi I particularly their examining into the qualifications of 
e are electors, and agreed that what they determined would 
ang be binding, as to the right of the member to fit in 
mand WM Vo 1. IV. 0 the 
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the houſe : But that determination would not bind 


the right of any elector, for he was no party to that 
diſpute of the election, he was not heard for himſelf, 


Nor was his cauſe in agitation before the houſe ; and 


the action brought by the elector has no manner of 
relation to the fitting of the member, but is only for 
recovery of damages, upon account of the particular 
injury done him by the officer at the election. 
Suppoſe there was a conteſt about two perſons, 
which was Mayor of a town, the court where that 
cauſe was tried, in order to a determination of the 
right, muſt perhaps examine into the rights of thoſe 
who voted ; but would it be pretended, that the 
electors would be bound by the opinipn of the court 
in that caſe, and that they could not bring their ac- 
tions to recover damages againſt the officers who 
wilfully refuſed their votes, however the queſtion was 
decided as to the Mayor : So that it was begging the 
queſtion to pretend, that becauſe the Houſe of Com- 
mons can try the right of the member to ſit, there. 
fore they only have a power to decide finally the 


rights of the ſeveral electors. | 


There is no weight in the objection, that if theſe 
ſuits were allowed, the officers who are obliged to 
take the poll, would be expoſed to multiplicity of 
actions. | . 

The law is ſo in all caſes of elections of officers: 
He who is to take the poll, is bound to do his duty 
at his peril : If he acts with an honeſt intention, tho 
he ſhould be guilty of a miſtake, he is in no danger, 
for no Jury ought to find him guilty : But if an 
officer wilfully and maliciouſly refuſes to admit 
thoſe who have right to give their votes, every one 
of them may ſue him in any proper court as tie 
ſee cauſe ; and the more he wrongs, the more he 
ought to ſuffer. And which would be the greater 
miſchief, that the officer who does injuſtice ſhould 


be ſubject to actions, or that he ſhould be at liberty 
to reject as many rightful votes as he thinks fit, with: 


out 


out being liable to make any reparation, and which 


is the part a Flouſe of Commons ought to take? The 
Lords obſcrved, that the natural order of things 
ſeemed to be quite inverted in this diſpute ; the Houle 
of Commons were: taking part againſt the freedom 
of law, againſt the liberty of mens perſons, and 
againſt the right of their electors. 

As to the ſeveral pfecedents inſiſted upon, they 
conclude nothing to the preſent queſtion, every one 
of them relating to the right the Houſe of Commons 
claims, of determining the elections or returns of their 
members, which they are in the quiet poſſeſſion of ; 
and the general expreſſions which are found in the 
relation of theſe precedents can be underſtood only 
with reſpect to the ſubject matter of thoſe caſes. 
The firſt precedent, in the 28th of Queen Eli- 
zabeth, is of a double return for the county of Norfolk. 
Tho? the Lords do not deny, that ſuch caſes are 
proper to be determined by the Houſe of Commons ; 
yet this precedent does not go far towards aſſerting 
their right, for in that caſe the ſecond writ was 
quaſhed by the Chancellor and Judges, before the de- 
termination made by the Houſe of Commons: And 
in the citing this precedent, they have not rightly 
ſated the words of the Queen's meſſage, or of the 


reſolutions of the Houſe of Commons, as will appear 


by Sir Simon D* Ewe's journal; and they could not 


fay they had any original journal of that time. 


As to the ſecond precedent they cited, which is 
the caſe of Sir Francis Goodwin, in the firſt year of 
King Fames the firſt, which they made uſe of to 
prove their own power of determining elections, 
and that they were not to give an account of their 


proceedings therein to the Lords : It appears by their 


dyn journal, that they had not ſtated that caſe fairly; 
and that in fact the Lords, at the deſire of the Com- 
mons themſelves, were mediators between them and 
the King in that diſpute, and that the Commons at 
aſt yielded the point, and notwithſtanding their de- 
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termination in favour of him, ſubmitted, that a new 


writ ſhould iſſue for chooſing a member in the place 
of Sir Francis Goodwin, And tho? there be mention 


in the journal, of a letter wrote by Sir Francis Good- 
win, deſiring, that this third writ ſhould iſſue; yet 


that could make no difference in the caſe, for it will 
not be pretended, that a member could give up the 
right of his electors, and the judgment of the 
houſe. E 1 | 

But all this makes nothing to the juſtification of 
the commitment of the AyleſEury men. 

The precedent cited in 1672, relates only to the 
right of iſſuing writs for the election of members, 
during the continuance of the Parliament, the order- 


ing of which was voted to be in the Houſe of Com- 


mons only, and is not at all diſputed at this time. 
The Lords never diſputed the Commons power 


of committing for breach of privilege, as well per- | 


ſons who are not of the Houſe of Commons, as thoſe 
who are ; the queſtion 1s only, whether a matter that 
has no relation to the fitting of any member in Par- 
liament, may be made a breach of privilege, by 
being called fo in a vote, or having that name given 
to it in a warrant of commitment: That is, in other 
words, whether they have power to create to them- 
ſelves new privileges by their votes; for they will 
never be able to prove an uſage, of committing men 
for reſorting to law in ſuch caſes, and it will be hard 
for them to convince thoſe whom they repreſent, 
that this arbitrary oppreſſing poor men, is, or can 
be underſtood to be, only an interpoſing to preſerve 
the rights and liberties of the people of England. 

4. The Commons did not deny the Lords fourth 
reſolution, otherwiſe than by ſaying, that the appl:- 
cation was to be made to the proper place, and that 
where the commitment is by the Houſe of Commons, 
_ 1s no place to apply to. for liberty but that 
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The Lords thought this to be a poſition very fatal 
to liberty; for it places an arbitrary and abſolute 
power of commitment in the Houſe of Commons. 
Tyranny may be in many as well as in a ſingle 
perſon; the thirty tyrants of Athens carry that 
name with as heavy an imputation as any ſingle 
perion. | ' Ford 

The Lords never faid, that every priſoner that 


brings his Habeas Corpus, ought to be diſcharged, or ' 


that there are not caſes excepted out of the Habeas 


Corpus act: What they inſiſt upon is, that a priſoner 


brought before a proper court by Habeas Corpus, 
where 1t does appear that the matter that he ſtands 


committed for is no crime in law, ought to be diſ- 


charged, by whatſoever authority he was committed, 
or by whatſoever name the fact 1s called in that com- 
mitment. 


Several precedents were mentioned by the Com- 
mons. Firſt, the caſe of one Jones: But it did not 
appear who he was, or what his caſe was, nor wo 
would have taken him from the Commons ; and 


therefore there can be no pretence to draw any in- 
ference from ſuch a precedent. 

The Lords wondered to find any weight laid on 
the votes paſſed in the year 1675. it is well known 
the kingdom was at that time generally grown weary 
of that Parliament, which had been continued above 
thirteen years; and there was a great number in both 
houſes; ' who watched for any advantage to make 
their: longer continuance impracticable. 


And there happening a queſtion at that time, 
whether there might be a proceeding in appeals be- 


fore the Houſe of Lords, in caſes where members of 
the Houſe of Commons were parties; this was ſo ma- 
naged, that, in about a month's time matters were 


grown to ſuch a height between the two houſes, 


that all correſpondence was in a manner broken off 
between them; and they proceeded to make ſuch 


U 3 1 _ votes; 
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votes, and to do ſuch acts, from day to day, on ei- 


ther ſide, as they thought would moſt provoke. 
The Commons cited ſome of theſe votes, which 
were paſſed in their haufe towards the height of the 


contelt, and the Lords might as well have cited 


other votes of the Houſe of Lords, in contradiction 
to them, which were altogether as high, and are at 
leaſt of as much authority as thoſe of the Houſe of 
Commons: So that it is hard to imagine, what uſe 
there can be of citing ſuch precedents, which did 
occaſion two prorogations, one after the other, and 
muſt always have as bad conſequences whenever they 
are followed. _ | | 
The Houſe of Commons took the ſame excep- 
tion to the Lords fifth reſolution, as they did to 
the third ; that they therein made themſelves Judges 
of the privileges of the Houſe of Commons; and the 
Lords contented themſelves with giving them the 
ſame anſwer. 88 hy 
What the Houſe of Commons ſaid in reſpect of 
their cenſuring and puniſhing the council, who 
pleaded at the Qucen g- Bench bar, upon the return of 
the Habeas Corpus in behalf of the priſoners, ſeemed 
very remarkable; that it was, becauſe they were not 
ſo modeſt as to acquieſce in the opinion of the Lord- 
Keeper and the Judges, that the priſoners were not 
bailable by the Habeas Corpus act; and they would 
not have taken notice of them, but becauſe they 
would not reſt ſatisfied, but would bring on the 
cauſe again, where the privileges of the Houſe of 
Commons were, with great licentiouſneſs of ſpeech, 


denied and inſulted in publick court, without any 


hopes or proſpect of relief of the priſoners, but in 

order to vent new doctrines againſt the Commons. 
This ſeemed to be a kind of excuſe for the com- 
mitting of the council, but it does in no fort agree 
with the votes relating to this matter, which paſſed 
in general terms, and may be cited for precedents 
heceafter, for committing council (with as 00. 
2 reaſon 
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reaſon as the votes in 1675.) when theſe ſecret mo- 
tives, which induced the Houſe of Commons in this 
caſe, will not appear. pO 

The vote of the 24th of February ordered the 


Committee to examine, what perſons had been con- 


cerned in pleading upon the writ of Habeas Corpus, 
not what was faid by council in their pleadings ; and 


the votes againſt the ſeveral Gentlemen of the 26th 


of February, are, that by pleading upon the return 
of the Habeas Corpus on behalf of the priſoners, they 
were guilty of breaking the privileges of the Houſe 
of Commons. It does not appear that there was any 
complaint of what they faid, at leaſt there was no 
vote againſt them for their words; and indeed, if 


the charge againſt them had been for words ſup- 


poſed to be ſpoken, it would have been an unac- 
countable hardſhip to have hurried them into cuſtody, 


without ever bringing them to the houſe to hear their - 


accuſation, or to be heard as to what they had to ſay 
for themſelves. | 

It does not appear that theſe Gentlemen were ever 
heard, or indeed were at all concerned, as to the 


writs of Habeas Corpus brought before the Lord- 


Keeper and the Judges in the vacation time: But 
ſuppoſe they had, and ſuppoſe they were fatisfied, 
that as the Habeas Corpus act was drawn, theſe men 
might not be ſo clearly bailable by the Judges in va- 
cation time, by virtue of theſe writs, which were 
formed upon that ftatute ; and yet they might be of 
opinion, that the priſoners had a reaſonable proſpect 
of obtaining relief upon writs of Habeas Corpus 


brought at common law. 7 


If they thought fo, it was not upon ſlight grounds, 


as appeared by the conſequence ; for the Lord Chief 


Juſtice of the court of Queer*s-Bench, whoſe learning 
and judgment is well known, and as univerſally 
eſteemed as his integrity, was clearly of opinion, 
that they were entitled to the relief they prayed for 
their clients, 
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The Commons may give what hard words they 


97 to theſe ten appearing to plead in be. 
alf of the priſoners, upon the writs of Habeas Cor. 


pus; they may call it inveteracy ſhewn to the Com. 


mons, and a conſpiring to make a difference be. i 


tween the two houſes, and to diſturb the peace of 
the kingdom: But after all that can be ſaid, the 
fact will be only, that four gentlemen, Lawyers by 
profeſſion, retained in a caſe of liberty upon a Ha. 
beas Corpus, brought by five poor priſoners, did their 
duty in their profeſſion; and for ſo doing, were 
themſelves impriſoned by the Houſe of Commons, 
and denied the benefit of the Habeas Corpus act. 
And this the Houſe of Commons called, doing right 
zo their body. | | | 

No Lawyer has ſuffered for ſerving his client, 
even againſt the crown : If the learned in that pro- 
feſſion may ſafely open the laws, when the prerogy- 
tives of the crown are in queſtion, it will ſeem ve- 


ry hard they ſhould be puniſhed for doing it in a 


cCaſec of privilege. To deprive men under reſtraint, 


of the aſſiſtance of their friends, exceeds the ſeve- 
rity of any court but that of the Inquiſition, the ve- 
ry name of which, ought to ſtrike all Engliſhmen 
and proteſtants with horror. | 
The laſt reſolution of the Lords was not contra- 


dicted by the Houſe of Commons; and therefore 


the Lords took it for granted, that as it was no 
longer conteſted, but that a writ of error is a writ 
of right, and not cf grace; conſequently, that the 
Commons did no longer inſiſt upon that part of 
their addreſs, that the Queen would not give leave 
tor a writ of error, | 

As to what was faid by the Commons, that it was 
not material whether writs of error were of grace or 


not, becauſe they did not lie in the caſe of the peti- 


tioners: The Lords faid, that whether the writs of 
error could be maintained or not in point of law, 
een EI CIAL] OLE PUTS | was 
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was not of the conuſance of the Houſe of Commons, 


nor the matter in diſpute between the two houſes. 


The iſſue of this long conteſted affair was this, 


| The Houſe of Lords, by a great majority, ſet aſide 


the Order of the Qucen's-Bench, and gave judgment 
according to the verdict given at the aſſizes. This 
gave great offence to the Houſe of Commons, who 
paſſed very high votes upon it, againſt the men of 
Ayleſbury, as guilty of a breach of their privileges, 
and againſt all others, who ſhould for the future 
bring any ſuch ſuits into courts of law; and like- 
wiſe againſt all Council, Attorneys, and others, 
who ſhould aflift in any ſuch ſuits; and they affirm- 
ed, that the whole matter relating to elections be- 
longed only to them : Yet they did not think fit to 
ſend for the man, who had ſued, or rather, in whoſe 
name the ſuit was carried on; ſo they let the matter 


as to him fall, under a ſhew of moderation and 
pity, and let it reſt upon thoſe general votes. The 


Lords, on their part, ordered the whole ſtate of the 
caſe to be drawn up and printed, which was done 


with much learning and judgment; they alſo af- 


ſerted the right, that all the people of England had, 
to ſeek for juſtice in courts of law, upon all ſuch 
occaſions; and that the Houſe of Commons, by 


heir votes, ſtruck at the liberties of the people, at 


the law of England, and at the judicature of the Houſe 
of Lords; and they ordered the Lord Keeper to ſend 
a copy of the caſe, and of their votes, to all the She- 
nffs of England, to be communicated to ail the bo- 
roughs in. their counties. The Houſe of Commons 
was much provoked with this, but they could not 
hinder it; the thing was popular, and the Lords 


got great credit by the judgment they gave; which 


lt the people of England ſee, how they might be 
redrefſed for the future, if they ſhould meet with the 
injuſtice, the partiality, and other ill practices, _ 
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had appeared of late in elections, even beyond the 
examples of former times. | | 


The PROCEEDINGS 

in the Houſe of Peers and . of Com- 
mons, on the Caſe of CHARLES BATRURsSx, 
Eſq; ( mentioned in the foregoing proceeding) 
in January, 1703. 


Jovis 20 die Januarii, 1703. 


X Petition of Charles Bathurſt, Eſq; was pre. 

ſented to the Houſe of Commons, and read, 
touching an order made by the Houſe of Peers, the 
_ twelfth of February, 1702, with relation to an or. 
der made by the court of Exchequer, the fifteenth 
of Fuly, Decimo tertio regni regis Gulielmi terti, 
concerning an inquiſition and ſurvey of the boun- 
daries of the honour of Richmond, and Lordſhip 
of Middltham; and of many other honours, ma- 
nors, and Lordſhips, bounding thereupon ; and 
praying ſuch relief on the ſubject matter of the ſaid 
petition, as ſhall be thought fit. 


Ordered, © | | 
That ſome members be appointed to ſearch the 
journals of the Houſe of Peers, as to their proceed- 
ing touching the matter aforeſaid, and alſo the of- 
fices of the court of Exchequer, touching; the pro- 
ceedings there, in relation to the faid inquiſition, 
and report the ſame to the houſe. | 


8 members were appointed according 
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CHARLES 
BATHURST, Fſq; Petitioner, to the 
honourable the Knights, Citizens, and Bur- 
efſes, in Parliament aſſembled, in order ts 
c relief, againſt certain proceedings in the 
Houſe of Peers, at the inſtance of the right 
honourable, THOMAS Lord WHARTON, 
2 from an order of the Court of 
xchequer, bearing date the 15th day of 
July, 1701, againſt ROBERT SQUIRE, E/; 
reſpondent. e 


July 15, 1701. 


HE court of Exchequer made an order ex 
officio, for the preſervation of a record of that 


Nov. 9, 1702. The Lord Wharton, finding 


that the ſaid record was made uſe of as evidence 
againſt him, in a trial at the Queen S. bench-bar of 
an iſſue directed out of. Chancery, wherein the faid 


Lord I parton was plaintiff, and the faid petitioner 
Mr. Bathurſt, the ſaid Mr. Squire, and others, 
were defendants, concerning ſome lead-mines, did, 
on the 19th of December, 1702, petition the Houſe 
of Lords (by way of appeal) from the faid order 
of the court of Exchequer, and prayed to have that 
Ons diſcharged, and the record taken off the 
* 1 


In which petition the Lord Vparton complained, 
that the hid record was impoſed on the court (by 
contrivance between the faid Mr. Squire and Mr. 
Thomſon, a ſworn Clerk in the court of Exchequer) 
ad therefore prayed, they the faid Mr. Squire _ 
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Mr. Thomſon might anſwer the ſaid petition (which 
he called an appeal) and accordingly they were or. 


dered to anſwer the ſame. 


Fan. 7, 1702. Mr. Squire and Mr. Thom ſon 
petitioned the Houſe of Lords, ſetting forth, that no 
ſuit was ever depending in the court of Exchequer 
between the Lord Wharton, and the ſaid Mr. Squire 
and Mr. Thomſon, and that therefore the Lord 


Whartor's faid petition was not an appeal, but an 


original complaint againſt them for a crime of a 
high nature, for which they ought to be left to be 
tried by the uſual courſe of the laws of the land; 
and prayed their Lordſhips to diſmiſs the Lord 


 Fhartor's petition, and to diſcharge their order, by 


which they the ſaid Mr. Squire and Mr. Thomſon 
were obliged to anſwer the ſame. 


Jan. 21, 1702, the Lord Wharton put in his 
anſwer to their petition, inſiſting on his appeal as 
regular, and alledging that there was a ſuit in Chan. 
cery, wherein the ſaid Mr, Squire was a defendant 
(among others) concerning the lead mines in queſt! 
on, and that the order made in this caſe (tho? in the 
court of Exchequer) affected the ſuit in Chancery; 
and he then obtained an order to hear one Council 
on each fide the very next day. 


Fan. 22, 1702. Council were heard, and their 
Lordſhips were pleaſed (on debate) to "diſmiſs the 
petition of the ſaid Mr. Squire and Mr. Thomſon, 


and to order them to anſwer the Lord M harton's pe- 


tition (or appeal) on Monday then next following, 


Againſt which proceedings ſeveral of the Lords er- 
tered their diſſent (or proteſt) and gave reaſons for 
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Firſt, ** We conceive that by this we aſſume a 
« juriſdiction in an original cauſe, for theſe rea- 
“ ſons: | 


1ſt, © Becauſe there has been no ſuit between the 
« parties in the Exchequer ; and conſequently this 
« petition cannot be called an appeal from that 
15 COur * : | : f 


24% Altho' there was a ſuit in the court of 
% Chancery, yet one of the perſons required to an- 
% ſwer was not a party in that ſuit; and therefore 
* as to him (at leaſt) it muſt, be an original 
866 | 


3dly, ** Tho? all had been parties in the Chance- 
* ry, yet it never was heard, that an appeal lay 
* from one court that had no ſuit depending in it, 
* becauſe there was a ſuit depending in another 
* court. 


Secondly, ** Becauſe no court can take any cogni- 
* zance of a cauſe in which that court cannot make 
* an order; but in this caſe, the Houſe of Lords 
cannot make an order (becauſe very many are 
* concerned in this record, who are not before this 
* houſe) therefore this houſe cannot take any cog- 
* nizance of it. | 5 

Jan. 25, 1702. The Lord Wharton acquainted 
the houſe, that he was willing to leave out Thomſon, 
and did only expect Squire ſhould anſwer his petiti- 
on, and thereupon he obtained an order to that 
purpoſe, "5 | Do | * 


Feb. 2, 1702. Mr. Squire put in his anſwer, ſtill 
nſiſting, as he had done in his ſaid petition, that it 
Was an original complaint againſt him, and could 
not be called an appeal, there being no ſuit depend- 


ing 
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ing in the court of Exchequer, between the Lord 
Wharton and him, and that the record, (which the 
Lord Wharton would have ſuppreſſed) not only 
greatly concerned her Majeſty, but the inheritances 
of ſeveral thouſands of perſons, who are equally 
concerned, (if not more than he) in the preſervation 
thereof, and that it was more immediately incum. 
bent on the Barons of the court of Exchequer, to 
juſtify their own order; and therefore prayed their 
Lordſhips would not proceed further againſt him, 
till all parties concerned might be duly heard. 


Feb. 8, 1702. The city of London, who are 
grantees from the crown of the whole honour of 
Richmond, and Lordſhip of Miadlebham, finding 
themſelves intereſted in the preſervation of the ſaid 
record, petitioned the Lords, to be heard by their 
Council againft the petition of the Lord Wharton, 
and their Lordſhips accordingly ordered Council to 
be heard for the city, on the twelfth of February, 
being the ſame day that the Council for the faid 
Mr. Sguire were to be heard, 


Feb. 12, 1702. Their Lordſhips heard Coun- 
cil for the Lord Wharton and Mr. Squire, (but re- 
fuſed to hear Council for the city, notwithſtanding 
their ſaid order) and thereupon were pleaſed to or- 
der a trial at bar in the court of Common Pleas, the 
next Eaſter term, by a Jury of Middleſex, wherein 
this was to be feigned iſſue, vx. 


 * Note—The record is a ſarvey and boundary of the honour of 


Richmond and Lordſhip of Mi ddlebam, which together are much | 
larger than the county of Middleſex, and more than one hun- 


dred miles in circumference, whereas the boundaries conteſted 
by the Lord barten and Mr, Bathurff, are not above two or 
three miles thereof. 


„Whether 
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Whether the ſkins of parchment directed by 

&« order of the court of Exchequer, of the fifteenth 
« of July, 1702, to be filed, are the perfect, unal- 

« tered, exact, and intire commiſſion and return, 

« firſt filed i in the court of Exchequer in the ſaxteenth 

„year of King James the firſt. | 


And ordered, that in the ſaid action the ſaid 
Robert Squire ſhould be plaintiff, and take the proof 
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of the id ie upon bim, eat ch . f Riel - 


Ibarton, defendant, and that the ſkins of parch- 
ment, or any Copy thereof, ſhould not be given in 


evidence in any -court whatſoever, until the ſaid 
trial was over: And that the faid ſkins of parchment 


(being upon the file, by virtue of the ſaid order of 
the ffceenth of Ju) ſhould not be allowed as any 
evidence on the ſaid trial for the plaintiff, and that 
after the faid trial, the verdict given therein 
ſhould be certified and returned by the court of 
Common Pleas i into the Houſe of Peers. 


Mr. Sguire did not decline the trial of the iſſue 
above directed, as being conſcious of any ill prac- 
tioes by himſelf, or any others, or for that he was 
not able to produce ſufficient evidence, to prove that 
the ſaid record is unaltered, exact, and en- 


tire, as at firſt filed in the court of Exchequer, in 


the ſixteenth year of King James the firſt, (ibo M.. 
Squire could not but think that it was a great hardfhip 
to make bim plaintiff in ibe ſaid attion, to put the va- 


lidity of the whole record upon the ſaid iſſue, _ to 


oblige him to take the proof thereof upon himſelf, 

all this without his conſent, or the conſent of others, rg 
are more immediately concerned in the preſervation of 
the ſaid record) there being better proofs, in order 
to find the faid iſſue truly in the affirmative, to be 
given for the ſaid record, than for any one of the 
moſt authentick records in any of the courts of 


We iminſter, (as is very believed) for, : b 
. In 
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I. Ina decree of the court of . Exchequer inrolled, 
made in the nineteenth year of King James the 2 


the ſaid record is cited and referred to, as then on 
record in the court of Exchequer. 


II. The faid record is entered and inrolled vera. 
tim, in the book of inrolments of ſurveys, &:. 


kept in a publick office at Meęſiminſter belonging to 


the Auditor for 2 bee, and the ſaid entry is near 
as old as the ſaid record. 


III. The ad record, and particularly the boun- 


daries of the honour of Richmond, and Lordſhip of 


Middleham, (about which only the diſputes are be. 
tween the Lord /harton, and the ſaid Mr. Bathurſt, 
and the other defendants) are fairly entered, and re- 


main on record, in an old book, kept amongſt the 
records of the city of London, and the fame entry 


there appears to be made in the De 1628, 


IV. Divers ancient office copies (and other co. 
pies) of the ſaid record, and particularly the boun- 


| _ of the ſaid * of Richmond, and Lord- 


ſhip of Middiebam, have been taken, and the 
ſame were examined with the ſaid record, when 
on its proper file in the court of Excheques : z and 
certified to be true copies. All which ſaid entries 
and copies do exactly agree with the ſaid record, 
now on its proper fik. And moreover, there 
are many other inſtances, evidences, and proofs of 
* truth, n and cnc of the faid re- 
cord. 


But Mr. Squire being apprehenſive that the Houſe 
of Peers, in making the ſaid order of the twelfth 
of February, 1702, had aſſumed a juriſdiction in 
an original cauſe, could not (as he believed) com- 
ply with that order, without doing injury to the 
rights and privileges of the Commons of 3 

an 


| Acroſs DE BAT ES 
and for that reaſon, did not think mph: try = 


iſue as directed. 


Nev. 9, 1702. Nete, that at the firſt trial at the 
Aueen*s-Bench bar of the iſſue directed out of Chance- 


ry, (when the faid record was given in evidence) the 


verdict, upon full evidence, was given and found 
for the ſaid Mr. Bathurſt, Mr. Squire, and the other 
defendants; yet the court of Chancery, (as is uſual 
where a right of inheritance is to be bound) after- 
wards directed a ſecond trial to the fame end as the 


former, which came on at the Quyeen*s-Bench bar, in 


Michaelmas term laſt, Nov. 23, 170g. 


That at the laſt err trial, the Council for 
the plaintiff, the Lord Wharton, inſiſted, that the 
ſaid Mr. Bathurſt, and the other defendants; could 
not give in evidence the faid inquiſition and ſurvey, 
(tho? on record in the court of Exchequer) nor any 
copy thereof, by reaſon the ſaid Mr. Squire had not 
tried the iſſue directed by the Houſe of 3 the 
hid twelfth of February, 1702. 


That by reaſon of the premiſſes, the aid Mr. Ba. 


tburſt, and the other defendants, were deprived of 
that ſo neceſſary a part of their evidence, for the 
ſupport- of their title to the matters in queſtion, at 
the ſaid laſt mentioned trial, and ſo (and for that 
reaſon alone) loſt their cauſe, which otherwiſe they 
could not have done; for that the faid record 
(backed with the concurring teſtimonies of ſo ma- 
ny ancient and credible witneſſes, produced on the 
laid defendants” behalf) muſt neceſſarily have con- 
vinced the Jury (as ſome of them have ſince owned 


and declared) that the boundaries of the manors of 


Helauph in Swaledale, and of Arkegarthdale, are. as 
the faid record mentions them to be, and conſe- 
quently, * the iſſue and verdiet muſt have been 

Vor. IV. 9 found 
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found for the ſaid Mr. Bathurſt, and the other de- 
fendants. | | 


Sabbati 22 die Fanuarii, 1703. 


Mr. Ward reported, that the members appointed 
to ſearch the journals of the Houſe of Peers, and 
offices of the court of Exchequer, as to their pro- 
ceedings touching the matters mentioned 1n the pe- 
tition of Charles Bathurſt, Eſq; preſented to the 
Houſe on Thurſday laſt, had ſearched the journals 
and offices accordingly, and he read in his place 


what they found therein, and afterwards delivered | 


the fame in at the table, where the Tame was read. 


Ordered, | 
That the conſideration of the ſaid report be re- 
ferred to the Committee of the whole houſe, to 
whom the conſideration of the report made yel- 
terday, relating to the caſe of Abby and White, is 
referred. 3 . 


Ordered, | 5 1 
That the ſame members do ſearch the offices of 
the court of Chancery, for the bills and anſwers, and 
order on hearing, made in the ſaid court, between 
the Lord Wharton, and the ſaid Mr. Bathurſt, and 
others, and report the ſame to this houſe. 


_  Martis 25 die Fanuarii, 1103. 
Mr. Benſon reported, that the members appointed 


to ſearch the offices of the court of Chancery, for the 


bills and anſwers, and order on hearing, made in 
the ſaid court, between the Lord F/harton and Mr. 
Bathurſt, had ſearched. the ſame accordingly, and 
had copies of the bills and anſwers, and order on 
hearing; which he preſented to the houſe, and the 
gtles thereof” were read: And alſo touching their 
9 8 5 Lordſhips 


S O Q. 
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Lordſhips proceedings, in the matter mentioned in 
the petition of Mr. Bathurſt, in which caſe it was 
aledged, their Lordfhips had taken upon them an 
original juriſdiction, in controling. an order made 
by the coutt of Exchequer, for the filing of a record, 
that had been. ſeveral years in Mr. Grange's cham- 
ber in the Temple. | | 


* Ordered, © 3 

That the conſideration of the faid copies be re- 
ferred to the Committee of the whole Houſe, to 
whom the . with relation to the petition of the 
faid Mr. Bathurſt, is referred. 


Jovis 27 die Januarii, 170g. 


The order of the day being read, for the houſe 


to reſolve itſelf into a Committee of the whole 


houſe, to conſider further of the report of the 
journal of the Houſe of Lords, and alſo of the pe- 
tition of Charles Bathurſt, Eſq; referred to the 


Ordered, „ 
hat the Serjeant do go with his mace into Ff- 
minſter-Hall, and courts there, and court of Re- 
queſts, and places adjacent, and. ſummon the mem- 
bers there to attend the ſervice of the houſe. _ 


And he went accordingly, and being returned, 


The houſe (according to order,) reſolved uo 
into the ſaſd Committee of the Whole houſe, and 
after fone time ſpent therein, Mr. Speaker reſumed 
the chair, and Mr. Freeman reported from the faid 
Committee, that they had come. to ſame. reſolutions, 
which they had directed him to report, when the 
houſe will pleaſe to receive the ſame, SOT 


» 2 Ordered, 
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| Ordered, | 
That the report be made to-morrow morning. 


Veneris 28 die Fanuarii, 1703. 


Mr. Freeman (according to order,) reported from 
the Committee of the whole houſe, to whom it 
was referred, to conſider of the report of the 
Journal of the Houſe of Lords, and the petition of 
Charles Bathurſt, Eſq the reſolutions, which they 
had directed him to report to the houſe, which he 
read in his place, and afterwards delivered in at the 
table, where the ſame were read, and (with ſome 


_ amendments to the firſt of them,) agreed unto by 


the houſe, and are as s follow. 


Reſolved, | 
That the Houſe of Lords taking copnizance of, 


and proceeding upon, the petition of Thomas Lord 


Wharton, complaining of an order of the court of 
Exchequer, bearing date the fifteenth day of Juh, 
one thouſand ſeven hundred and one, for filing the 


record of a ſurvey of the honour of Richmond, and | 


Lordſhip of Midaleham, in the county of Y: ork, is 
without precedent, and unwarrantable, and tends 
to the ſubjecting the rights and properties of all the 
Commons of England, to an illegal and arbitrary 
18885 | 


Rabel, 
That it is the undoubted ** of all the ie aher 
of England, to make ſuch uſe of the ſaid record, 
as they might by law have done before the laid pro- 


| ceedings of the Houle of Lords. 


X After this, the Houſe of Lords took into conſide- 


ration the proceedings of the Houſe of Commons, 
and mage the followin g reſolution, 


Die 


A. 1704. D E B A 1 ES. 


Die Lune 27 Marti, 1704. 


It is reſolved and declared by the Lords ſpiri- 
tual and temporal, in Parliament aſſembled, that 
the Houſe of Commons taking upon them by their 
votes, to condemn a judgment of the Houſe of Lords, 


given in a cauſe depending before this houſe in the 


laft ſeſſion of Parliament, upon the petition of 
Thomas Lord Wharton, and to declare what the 
law is, in contradiction to the proceedings of the 
Houſe of Lords, is without precedent, unwarrant- 


able, and an uſurpation of a judicature, to which 


they have no ſort of pretence. * 


Matthew Jobnſon, Cler' Parliamentor” 


* Die Lune, 27 Martii, 1704. It is ordered by the Lords 
ſpiritual and temporal, in Parliament aſſembled, that the reſo- 

tion and declaration made this day, with reſpect to the votes of 
the Houſe of Commons, in relation to the judgment of this Houſe, 
given upon the petition of Thomas Lord Wharton, the laſt ſeſſion 
of Parliament, ſhall be forthwith printed and publiſhed. 


Matthew Fohnſon, Cler' Parliamentor 
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IN THE 


Houſe of Commons and Houſe of 


LoRDs, 


RBLATING Tao. 


Veneris die 17 Decembris, 1703. 


Meſſage from her Majeſty, by Sir David 
{ \ Afitchell, Gentleman-Uſher of the black- rod. 


Mr. Speaker, | 
The Queen commands this honourable houſe to 


attend her Majeſty immediately, in the Houſe of 
Peers. 


Accordingly Mr. Speaker, with the houſe, went 
up to attend her Majeſty, and being returned, Mr. 
Speaker reported, that her Majeſty had been plea- 
{ed to give the royal aſſent to An AF, for granting 
an aid to ber Majeſty, by a land tax: And after- 
wards to make a moſt gracious ſpeech to both 


+ Theſe proceedings were publiſhed by order of the two 
Houſes of Parliament, and ſhew the reaſons both houſes went 
upon: Which, with the precedents out of the journals of the Houſe 


ef Lords and Houſe of Commons, will render them to poſte- 


rity. | 


f | houſes, 


PROCEEDINGS 


3 James Boucher, Gent. 
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houſes, of which we had deſired and obtained a co- 


py, which he read to the houſe, and is as fol- 


My Lords and Gentlemen, 
* F Think it proper, upon this occaſion, to ac- 
J quaint you, that I have had unqueſtionable in- 
« formations, of very ill practices and deſigns car- 
« ried on in Scotland by emiſſaries from France, which 
* might have proved extreamly dangerous to the 


peace of theſe kingdoms; as you will ſee by the . 


* particulars, which ſhall be laid before you, as 
* ſoon as the ſeveral examinations, relating to this 


matter, can be fully perfected, and made publick 


* without prejudice; in the mean time, I make 


© no doubt, but by this ſeaſonable diſcovery, 1 


* ſhall be able to give ſuch directions for our ſecu- 
* rity, as will effeftually prevent any ill conſe- 
* quences from theſe pernicious deſigns. 


Gentlemen of the Houſe of Commons, | 
© I am very ſenſible of your great readineſs and 
* affeftion- for the publick ſervice, by preſenting 
* me ſocarly in the ſeſſions with a conſiderable part 
of your ſupplies: I depend intirely upon your 


continuing with the ſame zeal to diſpatch the re- 


* mainder of them: That fo we may be prepared 
© to give the ſpeedieſt aſſiſtance to our Allies, and 
© to defeat the malicious deſigns of our enemies; 
* who cannot be more induſtrious to contrive the 


* ruin of this kingdom, and of the proteſtant reli- 
gion, then I ſhall always be vigilant and careful 


* both of their preſent preſervation, and for their 
* future ſecurity. 


Reſolved, Nemine contradicente, | 
That an humble addreſs be preſented to her Ma- 
jeſty, returning the thanks of this houſe, for her 
moſt gracious ſpeech from the throne, and for the 


X 4 communicating 
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communicating the diſcovery her Majeſty hath made 
of the wicked deſigns againſt her government; with 
aſſurance, that this houſe will ſtand by, and ſupport 
her Majeſty, and her government, againſt all Pre- 
_ and all her enemies whatibever. | 


W 
That a Committee be appointed, to draw up the 
faid addreſs; and a Connmuttee was appointed ac- 


; cording] 7. 


Ordered, 


That the Rid addreſs be drawn 5 the ſaid re. 
folation, and alſo upon the debate of the houſe. 


Sabbati 18 die Decembris, 1 70 3. 


Mr. By andy reported from the 1 to 
whom it was referred to draw up an addreſs to be 
preſented to her Majeſty, (according to the order of 
yeſterday) that they had drawn up an addreſs ac- 
cordingly, which they had directed him to report 
to the houſe ; which he read in his place, and after- 
wards delivered in at the table, where the fame Was 


read. 


Reſolved, Nemine contradicente, 


That this houſe doth agree with the Committee 
in the nid addreſs. 


Reſotved, 


That the faid addre be preſence to her Majeſty 
by the whole houſe. _ _ 


Ordered, | 
That fuch/members of this houſe as are of her 
Majeſty's moſt honourable Privy-council, do hum- 


bly know her DIP: s pleaſure, when ſhe will be 
attended A, this hou 
Ordered, 


A 


* * * * * 


E „ „ Sa KA „„ «A „ © ' 
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ade 
vit i Ordered, 
dort That ſome members be appointed to 5 ſearch tha 


Pre. WM Lords journals, as to their proceedings in relation to 
the examination of any perſons, who are diſcovered 
to. have a deſign againſt her Majeſty's govern- 
ment. 


the] And they were appointed accordingly. 
ac | 
The indie Addreſs of the Houſe of 1 

| re. | | Commons zo the Ween. | 
1 1 
Moft gracious Sovereign, vi ira. Mi 

W E your Majeſty's moſt dutiful and 14 | 

to ſubjects, the Commons, in Parliament 


be © aſſembled, do return your Majeſty our moſt 
r of MW © humble and hearty thanks, for your moſt ee 
ac- WW © Speech from the throne. 
port MW We are truly ſenſible of your Majeſty's great 
ter- © goodneſs, and of the confidence you repoſe in us, 
was WW. © by communicating! the diſcovery of the ill prac- 
* tices and deſigns that have been carried on in 
Scotland, by emiſſaries from France; whereby we 
have an opportunity to repeat our unanimous re- 
ttee WW © folutions to ſtand by, and ſupport your Majeſty, 
and the ſucceſſion in the proteſtant line, as limit- 
* ed by law, againſt all Pretenders, and all your 
Mo ajeſty's enemies whatſoever. 
eſty i We want words to expreſs to your Majeſty, the 
* deteſtation we have of any conſpiracies and at- 
* tempts, to diſturb the peace and proſperity of your 
* happy government; under which, we muſt think 
her I * our ſecurity ſufficiently provided for, ſince your 
um- * Majeſty has been pleaſed to give ſuch directions, 
be as may prevent all ill conſequences from them. 
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© Tt is great ſatisfaction to us, to find, that the 
« ſupplies we have already given, are ſo acceptable 
to your Majeſty : We ſhall go on with the fame 
« readineſs and zeal to diſpatch the remainder of 
© them, that we may enable your Majeſty to give 


the ſpeedier aſſiſtance to your Allies, and to de- 


< feat the malicious deſigns of your enemies. 
Tour faithful Commons can never have the 

< leaſt diſtruſt of your Majeſty's vigilance and care, 

© for the preſervation of the proteſtant intereſt in 


'< general, | of the monarchy, and the church of 
<. England, as by law eſtabliſhed : And we humbly | 


© beg leave to aſſure your Majeſty, that we will 
© never be diſcouraged, but will continue inceſſant 
in our endeavours, by all proper methods, to tranſ- 
mit them ſecurely ſettled to poſterity. | 


Uuunæ 20 die Decembris, 1703. 


2 Mr. St. John reported, that the members ap- 
pointed to ſearch the Lords journals, as to their pro- | 


ccedings in relation to the examination of any per- 
fons, who are diſcovered to have a deſign againſt 
her Majeſty's government, had fearched the Lords 
journals accordingly ; and he read in his place what 
they had found therein, and delivered the fame in 
at the table, where the ſame was again read. 


A motion being made, and the queſtion being pro- 
poſed, than an humble addreſs be preſented to her 
Majeſty, ſetting forth the great concern this houſe 
hath for her Majeſty's royal prerogative, and the 
reſolution of this houſe to ſupport the fame; and 
that no perſons accuſed for crimes, who are her Ma- 


jeſty's priſoners, ought to be taken out of the cuſ- 


tody of the crown, without her Majeſty's leave; 
and a debate ariſing in the houſe thereupon ; © 


And 


in 
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And a motion being made, and the queſtion be- 
ing put, that the debate be adjourned, 
It paſſed in the negative. 


A. 1704. 


Then the main queſtion being put | 


Reſolved, | 
That an humble addreſs be rſs to her Ma- 
jeſty, ſetting forth the great concern this houſe hath 
for her Majeſty's royal prerogative, and the reſolu- 


We of this houſe to ſupport the fame; and that 


perſons accuſed for crimes, who are her Maje- 
by on, ought to be taken out of the cuſtody 
the crown, without her Majeſty's leave. 


Ordered, 


That a Committee be ad to draw up the 
nid addreſs ; 


And a Committee was appointed ana 


PAO) | 
Tha it be an inſtruction to the ſaid Committee, 
that they do draw up the ſaid addreſs, upon the 
ſaid reſo lution, and upon the debate of the houſe. 


Martis 21 die Decembris, 1903. 


Mr. Speaker tend that the houſe did yeſter- 
day attend her Majeſty at St. James's, and preſents 
= to her their addreſs; and that her Majeſty: was 
Pee to give a moſt gracious TY as m 


Gentlemen, 
= very "well pleaſed with your aſſurances of 


diſpatching the ſupplies, and with the other 


parts o this addreſs, in which you expreſs ſo 
* much duty and readineſs to han ana and to truſt 
* me, 


Lou 
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1 - © You may depend upon my willingneſs to join 
my endeavours with you, in ſecuring to poſterity 


the proteſtant ſucceſſion in the monarchy, and 


* the church of England, as it is eſtabliſhed by Th 
law.“ 


Mr. St. John reported, from the Committee to : 
whom it was referred to draw up an addreſs upon. 
the reſolutions of yeſterday, that they had drawn up 
an addreſs accordingly, which they had directed iſh . 
him to report to the houſe; which he read in his 
place, a 2 delivered in at the table, where 

the ſame was read, and e an amendment) agreed 
unto by the houſe. 


Reſolved, | 72 
That the faid addreſs be brand to her Majeſty 
by the whole houſe. 


* Ordered, | | 
That doch members of this houſe, as are of her 
Majeſty's moſt honourable Privy-Council, do hum. 


bly know her Majeſty's 1. when ſhe will be 
attended by this houſe. ' 


Mercurii 22 die Decembris, 1703. 


Mr. Comptroller acquainted the houſe, that her 
having been humbly waited upon to know 

her pleakuee; when ſhe would be attended by this 
houſe ; her Majeſty has been pleaſed to appoint 


to-morrow at four o'clock in the afternoon, at 
St, James 8. 
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Jovis 23 die Decembris, 1703. 


to the Queen. 


wy Moſt Gracious Sovereign, 

Sys W E your Majeſty's moſt dutiful and ioyal 
; ſubjects, the Commons of England, in Par- 
11 il © lament aſſemdled, beg leave humbly to lay before 
bi your Majeſty the great and juſt concern we are 


coll * roga tive. 
| * Your faithful Commons believe the adminiſtra- 
tion of the government belt ſecured, when it is left 
* to your Majeſty, with whom the Jaw has entruſt- 
el * ed it; and have fo firm a dependance upon your 


Majeſty's affection to your people, and your great 
* wiſdom, that they can never apprehend fo little 
danger from any conſpiracy, as when the exami- 
her il © nation thereof is under your Majeſty's directions. 
| * We are therefore ſurprized to find, that when 
* ſeveral perſons, ſuſpected of treaſonable practices 
* againſt your Majeſty, were taken into cuſtody by 
* your meſſengers, in order to be examined ; the 
Lords, in violation of the known laws of the land, 
© have wreſted them out of your Majeſty's hands, 
* and without your Majeſty's leave or knowledge, 
* in a moſt extraordinary manner, taken the exami- 
nation of them ſolely to themſelves; whereby a 
due enquiry into the evil practices and deſigns 


may, in a great meaſure, be obſtructed. 
* Your loyal Commons, do therefore moſt ear- 


veſtly deſire your Majeſty, to ſuffer no diminution | 
of that prerogative, which, during your Majeſty? . 


* reign, they are confident will always be exerted 
* for the good of your people. 


And 


* under, to ſee any violation of your royal pre- | 


* againſt your Majeſty's perſon and government, 
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And we humbly beg leave to aſſure your Ma- 
* jeſty, that as we are reſolved, by timely and effec. 


* tual ſupplies, to enable your Myjeſty to carry on the 


war, which you have fo glorioufly begun; fo we 
* will, to the utmoſt of our power, ſupport your 
1 Majeſty in the exerciſe of your juſt prerogative at 


© home, and the aſſerting of 1 it againſt all invaſions 


$ whatſoever. 
Line 3 die Fanuarii, 1703. 


"Mr. Speak reported; that he, with the houſe, 


did before the receſs, preſent to ber Majefty their 
humble addreſs of the twenty third of December laſt ; 
and that her Majefty was pleaſed CE to give 


this moſt gracious anſwer. 


_ Gentlemen, | 
Have had. the fitiafaction | to find, that the 
1 matter which may have occaſioned thisaddref, 
is now at an end. 
I return you many thanks for the concern you 
2 for my prerogative; and for your repeated 
rances of making the ſupplies effectual, which 
< will be greatly for the honour and advantage of 
© the kingdom. 
© I ſhall be careful not to give way to any inva- 
* ſion of the prerogative of the crown, or of the 
rights and libertics of the people.” = 


Upo u this. addreſs of the Houſe of 3 
the Houſe of Lords drew ſh the TY repre- 
ſentation. 


The Age: of the Lords to the Auen. | 


_ May it pleaſe your moſt ercellent Majeſty, 


jets, the Lords ſpiritual and temporal in 
6 — aſſembled, find our ſelves under an un- 


8 1 neceſſity of making this our humble appli- 


& cation 


JE your Majeſty's moſt dutiful and loyal ſub⸗ 
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cation to the throne, upon occaſion of an addreſs 
« preſented to your Majeſty by the Houſe of Com- 
© mons, the 2 3d day of December laſt, and ſince that 
time publiſhed to the whole nation in print; by 
vhich the Houſe of Lords is charged with the vio- 
lation of your royal prerogative, and of the known 
laws of the land; with wreſting perſons ſuſ- 
pected o treaſonable practices, and taken into 
cuſtody by meſſengers, out of your Majeſty's hands 


without your leave or knowledge, and in a moſt 
extraordinary manner taking the examination of 


« them ſolely to themſelves; whereby a due enquiry, 
into the evil practices and deſigns. againſt your 


* Majeſty's perſon and government, might in great 


« meaſure be obſtructed. And they conclude their ad- 
* dreſs, by moſt earneſtly defiring your Majeſty to ſuf- 
fer no diminution of your prerogative, and promiſe 
to ſupport you in the aſſerting it againſt all inva- 
* ſions whatſoever. It is not poſſible for us to remain 
ſilent under this heavy charge, ſo unjuſtly, and 
* without the leaſt ground or colour, endeavoured to 
© be fixed. upon the whole body of the Peers, which 
* tending directly to create an ill opinion of us in 
your Majeſty, puts us under an inevitable neceſſity, 
* of vindicating both the. legality and dutiful man- 
* ner of our proceeding. CO IT Toth 
The expreſſions. in the addreſs of the Houſe of 
Commons are ſo very harſh and undecent, that we 
may truly affirm the like were never uſed of the 
* Houſe of Peers, in any age, not even by that aſſem- 
* bly, which, under the name of the Houſe of Com- 
* mons, took upon them not only to aboliſh the Houſe 
* of Lords, but to deſtroy the monarchy. We ſhalt 
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* carefully. avoid making returns of that kind : We 


conſider too much what we owe to our ſelves; and 
* we know too well the profound reſpect due to your 


* royal. perſon, to let any provocation tranſport us 
ſo, as to uſe words unfit to be offered by us to our 
© Sovereign, | 5 1 ; 
ar * The 
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The matter of this addreſs is no leſs injurious to 
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us than the terms. There was not the leaſt occa. 
« fion for a juſt objection, to any part of our conduct 
in that buſineſs to which the addreſs relates; the 
* proceeding was ſtrictly juſtifiable by the known laws 
and cuſtoms of Parliament, it was carricd on with 
the utmoſt reſpect to your Majeſty, and with true 
zeal for the ſafety of your perſon and government; 


all that was done was agreed to by the concurrent 


opinion of the houſe, without the leaſt objection 
from any of our members, who have the honour 
of ſerving your Majeſty in your great offices and 
employments. 
We humbly repreſent 4 to your Majeſty, that, by 
the known laws and cuſtom of Parliaments, the 
Houle of Peers has an undoubted right, in caſes 
where they conceive it to be for the good and ſafet) 
of your Majeſty, and the kingdom, to take exami- 
nations of perſons charged with criminal matters, 
whether ſuch perſons be then in cuſtody or not, and 
alſo to order the perſons ſo to be examined, to be 
taken into cuſtody of your Majeſty's ſworn Officers 
attending the houſe, during ſuch examination, or 
to commit them to any other ſafe cuſtody that they 
ſhall think proper; and to reſtrain others, if they ſee 
cauſe, from having acceſs to, or communication 
with them : The Houſe of Lords has exerciſed this 


right from time to time, as occaſions have required, 


without objection. Our records are filled with 


precedents which warrant our claim in every part 
of it, and we preſume to affirm to your Majeſty, 
that the drawing this right into queſtion at any 
time, cannot but be of dangerous conſequence to 
the liberties and ſafety of the people. and to the 


conſtitution of the government, as tending to avoid, 
or render in great meaſure ineffectual the enquiries 


© of Parliaments, which are fo abſolutely neceſſary, 


pecially where many and great perſons are engag- 


"«* edin dangerous deſigns againſt the government; or 


$ * where 
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here ill Miniſters abuſe their favour towards the 
© oppreſling or enſlaving of the people. Your Ma- 
« jeſty's wiſdom and goodneſs make us ſecure at pre- 
« ſent againſt all influences of that kind, and we una- 
« nimouſly and heartily pray we may long enjoy the 
« bleſſing; of your reign. But if it happens in future 
times, that ill men ſhould gain too great a degree 
© of favour with our Princes; how eaſily will it be 
© for them to ſtifle or defeat all parliamentary en- 
« quiries into their crimes? For if the being in priſon, 
* or in the hands of a meſſenger, will protect men 


rom being examined in the houſe of Lords, or from 


being put into the cuſtody of the proper Officers of 
the houſe, during the examination, and debarred 
from converſing with others; it will certainly be al- 


ways in the power of favourites to cauſe thoſe who 
can be witneſſes againſt them, as well as the ac- 
complices of their deſigns; to be taken into cu- 


* ſtody, And if perſons in cuſtody are out of the reach 
* of the Houſe of Lords, who are the hereditary 
© councellors of the crown, and in whom a judicial 
power is lodged by the conſtitution, it is not to be 
imagined that the Commons can pretend to a 
greater power of examining, committing, or re- 
ſtraining them. | 8 5 
No Houſe of Commons till now has given coun- 
* tenance to this dangerous opinion, which does ſo 
directly tend to the rendring ill Miniſters ſafe 
* from the examinatzon of Parliaments: And we are' 
* perſuaded no Houſe of Commons hereafter will aſ- 
ſert ſuch a notion, becauſe they are not wont eaſily 
to part with a power they have aſſumed ; and it 
is certain, that they have ſeveral times taken upon 
them to exerciſe an authority, like that which they 
have ſo ſeverely reflected on in their addreſs, 
This conſideration gave us the greater aſtoniſn- 
ment, to find our proceeding, repreſented in the 
ſtrange terms of wreſting priſoners out of your 
Majeſty's hands, and taking the examination of 
Vo I. IV. * them 
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them ſolely to our ſelves, We believe the ordering 
« perſons to be examined in that high court, where 
« your Majeſty is always preſent in conſideration of 
law, and in that great council where you may be 
© preſent in your royal perſon, as often as you pleaſe, 
© will never be thought an excluſion of your Ma- 
* jeſty from the examinations, if that was intended to 
© be inſinuated by faying, we had taken the examina- 
tions ſolely to our ſelves. Having thus laid before 
* your Majeſty what it is we claim, and muſt inſiſt 
on, as the indiſputable right of the Houſe of Peers; 
* which was never thought, in the time of your royal 
© anceſtors, to be prejudicial to the juſt prerogatives 
© of the crown, and which is manifeſtly neceſſary for 
© the ſecuring the liberties of your people, whereof 


* we are aſſured your Majeſty will have an equal 


* care: We humbly leave to lay before you a 
© ſhort ſtate of the particular matter of fact relating to 
* theſe priſoners, not doubting, but when the whole 
< proceeding is known to your Majeſty, it will be ap- 
proved not only as lawful, but every way reſpect- 


. © ful to your Majeſty. 


On Tueſday the 14th of December, the Houſe of 
Lords was informed, that ſeveral perſons had been 
© ſeized by the cuſtom-houſe Officers on the coaſt of 
* Suſſex, as they came from France, and that amongſt 
them there was one Boucher, who was capable of 
making conſiderable diſcoveries, having been in 
arms in the French ſervice for many years, and 
Gentleman of the horſe, and Aid de Camp to the late 
* Duke of Berwzck, who ftands attainted of high trea- 
© ſon, and who had been ſecretly in England ſeveral 
times before; that it was probable, if he was ſtrict- 
© ly examined, he might be brought to confeſs, ſince 
he faw his life in apparent danger; but that he was 
a bold man, and likely to attempt an eſcape on 
© that very account, if he was not carefully looked 
after; and the houſe was alſo told, that there was a 
general remiſſneſs both in the taking, ſearching, and 

a booking 
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looking to ſuch priſoners, which did afterwards ap- 


* pear very evidently in the examinations that were 
taken. Upon this information the Earl of Notting- 
© ham, your Majeſty's principal Secretary of State, 
* acquainted the houſe, that he had not heard of 


* Boucher*'s name particularly, but had ſent meſſen- 


gers to bring one Ogilby, and the other priſoners 
who had been apprehended by the cuſtom-houſe 
Officers, to town, and that he believed the meſſen- 
gers would do their duty, but he would not be an- 
* ſwerabhe for them, OM „ 

After this account of the priſoners, and of what 
had been done in order to ſecure them, the houſe 
* thought themſelves obliged in duty to your Maje- 
* ſty, and for the publick ſafety, at a time when the 
* kingdom 1s engaged in an open war with France, 
* and that there are too juſt grounds to apprehend the 


dangerous practices of French emiſſaries, to make an 


* humble addreſs to your Majeſty, that particular 
* care might be taken for ſecuring the perſon of 
* Boucher, and of thoſe who were taken with him, 
* and that none might be ſuffered to ſpeak with them 
* till they were examined. $4 

* The next day your Majeſty's gracious anſwer 
* to this addreſs was reported to the houſe, that care 
had been taken to ſecure the priſoners, and that your 
* Majeſty would give orders that no body ſhould 


* ſpeak with them till they were examined, There- 


* upon the Lords entred into a farther conſideration of 
* the importance of this matter, and conceiving no- 
* thing to be more likely to bring priſoners, who had 


* forfeited their lives, to a full diſcovery of the truth, 


* than to find themſelves under the enquiry of a Par- 
* liament, they thought it would be of publick ſer- 
vice, for them to take examinations of theſe perſons z 
* and accordingly an order was made, that no per- 
* ſons ſhould ſpeak with the priſoners, till they had 
© appeared at the bar of the houſe. 


s On 


323 


324 


k # 
we 


PARLIAMENTARY A. 1704. 


On the 16th day, the Earl of Nottingham inform- 
ing the Houſe of Lords, that the priſoners were 
brought to town; the Uſher of the black-rod was or- 
< dered to take them into his cuſtody, in order to their 
© examination, and to keep them ſeparate, and in cloſe 
* cuſtody, (as your Majeſty had before directed) and 


it being thought moſt proper, from the nature of the 


© thing, that the examination ſhould be by a Com- 


© mittee of Lords, rather than by the whole houſe, it 
_ © was reſolved accordingly. - 


* We beg leave to mention to your Majeſty a mat- 
© ter of fact which fatisfied the Lords, that their re- 
© ſolution to take the examinations of Boucher, and the 
© perſons apprehended with him, wasneither unknown 
© nor diſagreeable to your Majeſty ; On the ſame 
© day when that was ordered, being the 15th of De- 
© cember, the Lords reſolved to examine Sir John 
* Maclean, a very dangerous perſon, as was repre- 
© ſented to the houſe, who then ſtood committed in 


| © the hands of a meſſenger; and for that purpoſe or- 


© dered him to be brought to the houſe the next day, 
© having, as they then thought, very good grounds to 
© believe 1t might prove of great ſervice to your Ma- 
jeſty. Sir Fobn. Maclean was brought to the houſe 
© according to the order, but your Majeſty being 
* pleaſed ſo far to take notice of this order, as to 
< ſignify to the Houſe by the Lord Steward, that Sir 
* John Mackan had been in part examined already, 
© and that your Majeſty thought it not proper, to have 


© that buſineſs taken out of the way of examination it 


was then in, but that your Majeſty would in a ſhort 
time communicate it to the houſe ; the Lords im- 
© mediately acquieſced in your Majeſty's opinion, 


and ſent back Sir John Maclean to the place from 


* whence he was brought. It was with this diſpoſition 
of mind the Lords acted in the whole matter, and 
if your Majeſty, who no doubt had the ſame notice 
© of both orders, had thought any other method of 


. © the examination of Boucher, and the perſons taken 


1 with 
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* with him, more proper than of the Lords; they had 


* reaſon to conclude your Majeſty would have inti- 
* mated it at the ſame time, and moſt certainly, the 
* houſe would have had a like deference for your 
royal judgment in that inſtance alſo. 

* The Lords Committees appointed to examine the 
* priſoners proceeded with all poſſible diſpatch, and 
made their report to the houſe on the 2 1ſt of Decem- 


her. Upon conſideration of the report, the houſe 
found it requiſite to commit Boucher to the priſon 


* of Newgate for high-treaſon, and the Lords Com- 
© mittees having ſubmitted to the judgment of the 
* houſe, whether ſeveral parts of the examinations 
© referred to in their report, ſhould be laid open to 
* the houſe, or put into any other way of being far- 
ther enquired into, or proſecuted ; the houſe, out 
* of a full aſſurance they had, that when the matter 


of fact ſhould be laid before your Majeſty, you 


would certainly give ſuch orders thereupon as were 
* every way ſuitable to your royal prudence, and 
* tender care of the publick ſafety, did unanimouſly 
* reſolve, without ſo much as ſuffering thoſe parts of 
* the report to be laid open to the houſe, that an 
* humble addreſs ſhould be made from the houle to 


your Majeſty, by the Lord Steward, and the Duke 


* of Somerſet, (two of the Lords Committees to whom 
* the examination had been referred) laying before 
* your Majeſty the whole report, with all matters re- 
* lating thereto, and humbly deſiring your Majeſty 


to give order, that Boucher ſhould be proſecuted by 


* Mr. Attorney-General for high-treaſon, and that as 


to the commitment, proſecution or diſcharge of the 


* other priſoners mentioned in the report, you would 
be pleaſed to give ſuch directions as ſhould ſeem 
* moſt proper to your royal wiſdom, Thus, that as the 
* whole affair was entred upon out of zeal for your 
© Majeſty's preſervation, and the ſafety of the King- 
dom, and was carried on and concluded with all poſ- 
* ible reſpect to you; ſo we had the comfort to 
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© reſt aſſured, that our behaviour was no leſs gra. 
ciouſly accepted by your Majeſty, from the anſwer 
* you were pleaſed to make the ſame day, to our laſt 
* addreſs on this ſubject, and which was reported to 
© us on the 22d of December by the Duke of Somerſet, 
* whereby your Majeſty was pleaſed to ſignify to the 
© houſe, with your accuſtomed goodneſs, that you 
* would give order for every thing as the Lords had 


< deſired. 


Madam, this is a true and juſt accourft of our 
proceedings, which have been ſo ſtrangely miſre- 
< preſented, and to which no exception can poſſibly be 


taken by any perſons rightly informed. For as we 


© had your royal approbation of all that was done; 
© ſo the Houſe of Commons could have had no pretence 
© of objection, if they had taken the uſual Parliamen- 
< tary methods of deſiring to be informed of what we 
had done, and of the grounds of our proceedings, 
© before they had approached your Majeſty with ſuch 
a repreſentation of them. EYE! | 

* Their carrying this unprecedented addreſs to 
* your Majeſty, in ſo haſty a manner, gives us almoſt 
© as great trouble as the hard uſage we find in it. 

* Theancient, known, and indeed only effectual 


© method, of preſerving a good correſpondence be- 


< tween the two Houſes of Parliament, has been by 
conferences. If at any time either houſe conceived 
© they had a reaſonable ground to object againſt the 
proceedings of the other, conferences have been de- 
< fired, and the matter in debate between them fairly 
* diſcuſſed, and thereby miſtakes have been declared 
for the moſt part, and a good underſtanding culti- 
© vated, and a mutual reſpect preſerved, which is al- 


© ways highly requiſite in the nature of our conſti- 


* tution, but more eſpecially neceſſary in this time of 
* war and danger. : | 

* Had the Houſe of Commons thought fit to have 
* purſued this method upon this occaſion, we ſhould 


have been able to have given them entire ſatisfac- 


tion, 
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tion, not only of the lawfulneſs of all we had done, 


but of the juſt and weighty ground upon which 
we took the examinations of theſe perſons into our 
own hands: or at leaſt, if they could have con- 
* vinced us of any miſtake, we ſhould have given 
them any reaſonable ſatisfaction. | 
But without making any ſuch previous ſtep, the 
* Houſe of Commons have made an appeal directly 


* to the throne, againſt the Houſe of Lords, and 


charged them, tho? moſt unjuſtly, with attempts 
* of the higheſt nature. Nothing like this was ever 
done before, and out of our hearty concern for the 
* preſervation of our happy conſtitution, we hope 
* the ſame thing will never be done again. We know 
your royal heart is unmoveably fixed on the preſerv- 
ing the liberties of your people, and tranſmitting 


them entire to poſterity ; but if, in after times, the 
| © Houſes of Parliament ſhould be appealing againſt 


* one another to the crown, (for if ſuch a courſe 
be juſtifiable in the Houſe of Commons, the ſame me- 
* thod may be taken by the Lords) as your Majeſty is 
* now ſenſible how great difficulties it neceſſarily 
brings upon a good Prince; ſo it is eaſy to foreſee 


(and we cannot think of it without terror) how 
fatal the conſequences may be in the reign of an 


© 11)-deſigning Prince, and what advantages may be 
taken from it, for utterly ſubverting the beſt order- 
* ed form of government in the world, There are 
examples abroad, where proceedings of this kind 
have ended in the overthrow of the liberties of the 


people, which makes us the more apprehend the 


o 


oF? 
a 


ginning of them among our ſelves. Your Ma- 
jeſty's great judgment cannot but readily diſcern, 


| © whether it does naturally tend, for one Houſe of Par- 
* liament to be exciting, and earneſtly deſiring the 


* Sovereign, to exert a real or ſuppoſed prerogative 
* againſt the other houſe. It is not eaſy to imagine 
what the Commons could expect of your Majeſty 
from ſuch an application: The Lords have never 

5 Y 4 | « entertained 
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* entertained a thought of uſing this dangerous me- 
+ thod, whatever occaſions may have been given 
* within the compaſs of late years; and we promiſe 
* your Majeſty, we will always endeavour to preſerve a 
good underſtanding with the houſeof Commons, and 
< ſhall never think it too dear to procure that union 
* at any rate, unleſs that of delivering up thoſe 
© rights and powers which are lodged in us by the 
law, and without which the conſtitution cannot 
c ſubſiſt. — 5 

We ſhall never be guilty of the preſumption of 
© preſcribing to your Majeſty, when or againſt whom 
< you ſhould exert your prerogative, but we will be 
© always ready to aſſiſt you in the ſupport of all the 
* juſt rights of the crown, as well as in the main- 
* taining the liberties of the ſubject, which we know 
© are no leſs dear to your Majeſty. 

It may with modeſty and truth be affirmed, that 
the Lords have, in all times, been the ſureſt and moſt 
natural bulwark of the prerogatives of the crown, 


they being (as your royal grandfather, of ever 


< bleſſed memory, was pleaſed to expreſs it) an excel- 
© lent. ſcreen and bank between the Prince and the 
people, to aſſiſt each againſt any encroachment of 


the other. ; 


We will never contribute by any act of ours to 
© the diminution of the rights of the crown, nor, 
as far as we are able, will ſuffer it in others. We 
© cannot act otherwiſe without hurting ourſelves in 
the higheſt degree, being throughly convinced that 
the preſervation of the legal prerogative, is not on- 
ly the ſureſt way to ſecure our own privileges, 
* but of abſolute neceſſity for the happy and right- 
* ful adminiſtration of the government. And we 
* hope the Houſe of Commons will, in all times 


to come, ſpeak and act with that regard to the 


* prerogative which they ſeem to have taken up 
* lately. i 


© There 
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There remains one particular more which we will 
* only name to your Majeſty, becauſe we reſt ſatiſ- 


| * fied it cannot have weight any where, that is the 


* infinuation in the addreſs, as if the examination of 
* theſe priſoners by the Lords, was in order toobſtruct 
the enquiry into the deſigns againſt your Majeſty's 
* perſon and government; or at leaſt that it was like- 


iy to produce ſuch an effect. Our dutiful zeal for 
your Majeſty's government, and our warm concern _ 
to diſcover all deſigns and oppoſe all practices 


* againſt it, are too well known tothe world, that any 
© ſuggeſtions of that ſort ſhould make the leaſt im- 
* preſſion to our diſadvantage ; and we are very ſure, 


it was no ſuſpicion of that nature which gave the true 
* riſe to this very ſharp addreſs. It is eaſy to deter- 


mine, whether a hearty and forward undertaking to 
* ſearch into the deſigns of your enemies, or the ſeek- 
ing occaſions to object to, and interrupt ſuch en- 


* deavours, be moſt likely to obſtruct the diſcovery 


* of the pernicious practices of traytors, 


| Moſt Gracious Sovereign, | 

We moſt humbly aſk pardon for preſuming 
to give your Majeſty the trouble of this long re- 
* preſentation, which has proceeded from the paſ- 
ſionate concern we have to ſtand not only acquit- 
ted, but entirely. approved in the judgment of fo 
excellent a Queen, and ſo juſtly beloved of all her 
* ſubjects. + 


* We depend upon your juſtice as well as your 


* goodneſs, that nothing can do us prejudice, (from 


* whatſoever hands it comes) in your royal opinion, 


* while we continue to act in that ſtation where 


ve are placed by the form of the Engliſh govern- 


* ment, according to the laws and cuſtoms of Parlia- 
ment, with all imaginable reſpect and duty to your 
* ſelf, and all poſlible zeal for the ſafety and happt- 
* neſs of your kingdom, 


On 
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Give us leave to conclude this our humble ad- 
* dreſs with this firm promiſe, that no danger, no 
© reproaches, nor any artifices whatſoever, ſhall deter 
or divert us from uſing our utmoſt endeavours, 
from time to time, in diſcovering and oppoſing all 
© contrivances and attempts againſt your royal per- 


< ſon and government, and the proteſtant ſucceſſion 
© as by law eſtabliſhed. 


Her Majeſty's gracious anſwer to this repreſenta- 


tion was, 


My Lords, 
J Am very ſorry for any miſunderſtandings that hay- 
pen between the two Houſes of Parliament, which 
are ſo inconvenient for the publick ſervice, and ſo 
uneaſy to me, that I cannot but take notice, with ſatiſ- 


Faction, of the aſſurances you give me, that you will 


carefully avoid all occaſions of them. 
I thank you for the concern you expreſs for the rights 


of the Crown, and for my prerogative ;, which I ſhall 


never exert ſo willingly as for the good of my ſubjects, 
and the protection of their liberties. 


Sabbati 22 die Fanuarii, 1703. 


The Commons ordered, that ſome of their mem- 
bers be appointed to ſearch the journals of the Houſe 
of Lords, touching their proceedings upon the late 
addreſs of this houſe to her Majeſty, and their re- 
preſentation thereupon; and alſo to ſearch prece- 
dents concerning commitments by the Houſe of 
Lords, in caſes where the perſon has been in the 
cuſtody of the crown, and report the fame to the 


houſe ; and ſeveral members were appointed ac- 
cordingly. | 


Sabbat: 


da- 


ali 
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| Sabbati 2 9 die Fanuarii, 1703. 


Mr. Toke reported, that the members appointed. 
to ſearch the journals of the Houſe of Lords, touch- 


ing their proceedings upon the late addreſs of this 
houſe to her Majeſty, and the repreſentation there- 


upon; and alſo to ſearch precedents concerning 


commitments by the Houſe of Lords, in caſes where 
perſons have been in the cuſtody of the crown, had 


ſearched the fame accordingly ; and he read in his 


place, what they found therein, and afterwards de- 
livered the ſame in at the table. 


Reſolved, | | | 
That this houſe will, upon Tuęſday morning next, 
take the ſaid report into conſideration. 


Martis 1 die Februarii, 1703. 


Reſolved, | 
That this houſe will, upon Thurſday morning 
next, take into conſideration the report of the jour- 
nal of the Houſe of Lords, with relation to the ad- 
dreſs of this houſe to her Majeſty, and the Lords 
repreſentation. / | 


Jovis 3 die Februarii, 1703. 


The report of the nal of the Houſe of Lords, 


relating to the addreſs of this houſe, and the repre- 
ſentation of the Houſe of Lords was read. 


Reſolved, „ , 
That an humble addreſs be preſented to her Ma- 
jſty, to clear this houſe from the miſrepreſentation 
of the Houſe of Lords, in their repreſentation pre- 
ſented to her Majeſty. | 


Ordered, 
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Ordered, | 
That a Committee be appointed to draw up the 
ſaid addreſs. | : 
And a Committee was appointed accordingly, © 


Veneris 18 die Februarii, 1703. t 


Mr. Granville reported, from the Committee ap- 
pointed to draw up an humble addreſs to be pre- 
ſented to her Majeſty, to clear this houſe from the 1 « ] 
miſrepreſentation of the Houſe of Lords, in their 
repreſentation, preſented to her Majeſty, that they 
had drawn up an addreſs accordingly, which they $ 
had directed him to report to the houſe ; which he 
read in his place, and afterwards delivered in at the 
table, where the ſame was read, and (with an a- <] 
mendment) agreed unto by the houſe. 


Reſolved, | | 
That the ſaid addreſs be preſented to her Ma. 
jeſty by the whole houſe. 


Ordered, 
That ſuch members of this houſe as are of her 
Majeſty's moſt honourable Privy-council, do hum- 


bly know her Majeſty's pleaſure, when ſhe will be 
attended by this houſe, 


Lane 21 die Februarii, 1703. 


Mr. Secretary Hedges acquainted rhe houſe, that 
her Majeſty having been, (according to order) 
waited upon, to know when ſhe would be attend- « 
ed by this houſe, her Majeſty has been pleaſed to 
appoint this afternoon, at four of the clock, at St. 

+ 


James's, | 
| Thy 


4. 
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The Commons addreſs to the Queen. 


Moſt gracious Sovereign, | 
O UR Majeſty having, with great goodneſs, 
i declared from the Throne to your Parliament, 


« that divers ill practices and deſigns had been car- 


ried on in Scotland, by emiſſaries from France, which 
might have proved extreamly dangerous to the 
peace of theſe kingdoms; and that you would 
* lay the particulars before your Parliament, as ſoon 
* as the ſeveral examinations could be fully perfect- 
ed, and made publick without prejudice ; We, 
your Majeſty's moſt dutiful and loyal Commons, 
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© reſting ſecure and fatisfied in your Majeſty's q 


great wiſdom and care, moſt thankfully acknow- 


* ledged the confidence you have been pleaſed to re- 
$ © poſe in us, a 


* But finding upon the Lords journals, That 
their Lordſhips the very fame day made two or- 


© ders, one to remove your Majeſty's priſoners out 


* of your cuſtody into their own, and the other to 
commit their examination ſolely to a Committee 
of ſeven Lords, choſen and appointed by them- 
© ſelves; by which your Majeſty ſeemed: excluded 
from any power over the ſaid priſoners. _ 

* Your loyal Commons, juſtly ſenſible of the dan- 
* gerous conſequences of ſuch proceedings, thought 
© themſelves obliged to declare their concern at this 
* violation of your royal prerogative, and the 
© known laws of the land, in an humble addreſs 
* preſented to your Majeſty. 


© Your faithful Commons are well aſſured, when 


* this matter comes to be rightly ſtated and under- 
* ſtood, a zeal ſo well intended, and fo well ground- 


ed, will rather be imputed to them as meritorious, _ 


than liable to exception; and therefore ſince their 


humble addreſs has been fo artfully miſrepreſented 


by 
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© by the Lords in their late Repreſentation, preſent- 
ed to your Majeſty on Tueſday, the 18th of Fanuu. 
H, and publiſhed and ſpread with unuſual induſtry 
© through all parts of the kingdom, they look upon 
© themſelves under an indiſpenſible neceſſity of ap- 


_ © pearing before your Majeſty in their own juſtifica- 


© tion. 


Their Lordſhips think fit to take offence at the 


manner and words of our addreſs, and accompa- 


ny this exception with reflections and inſinuations, 
more harſh and more odious than the moſt oppro- 
© brious language: But as we made ule of no terms, 
© but what were ſuitable to the occaſion, fo it will ap- 
© pear by precedents, that the ſame have been fre- 
* quently and reciprocally uſed by both houſes to 
each other; nor could the Commons, in reſpect to 


© your Majeſty, aſſert your royal prerogative, in 
© words of leſs force than thoſe in which they have 


< vindicated their own privileges. 

Whatever expreſſions our zeal for your Majeſty, 
© and the publick, might have inſpired, we could 
never have offered to our Sovereign fo ungrateful 
ga remembrance as the deſtruction of the monarchy, 
by adeteſtable aſſembly, compoſed of members of 
both houſes, who being alike partakers in the 
* guilt, ought equally to ſhare the reproach. _ 

* With much more reaſon might we obſerve, both 
© on behalf of your Majeſty and the Commons, 
* that their Lordſhips, not contented with prefer- 
ring their own examinations to yours, not content- 


ed with excluding your Majeſty and the Com- 


* mons, to whom Parliamentary Enquiries moſt pro- 
* perly belong, to appropriate to their houſe only, even 
in their application to their Sovereign, the name 
* of a Parliament; an inſtance not to be parallelled, 
© unleſs by that very aſſembly that ſubverted the 
* monarchy. 
It is not the queſtion at preſent, as ſtated by the 
* Lords, whether their Lordſhips have a power of 
| taking 
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taking into cuſtody, while under examinations, 
* perſons accuſed of criminal matters, coguizable in 
« Parliament ? But, that their Lordſhips have a right 
to take the priſoners of the Crown, and the exa- 
© mination of them, ſolely into their own hands, 
© without your Majeſty's conſent, and in ſuch a 
manner as muſt neceſſarily prove an excluſion to 
your Majeſty, and this houſe, is the propoſition 
your Commons deny, and for which their Lord- 
© ſhips have produced no precedent. | 
This unhappy occaſion has been, at the fame 
© time, accompanied with the moſt ſurprizing in- 
« ſtances of Contradiction, and counter-orders to 
your Majeſty, both preceding and ſubſequent to 
it, but eſpecially on the 29th of January laſt, 
© when your Majeſty with your accuſtomed good- 
© neſs, communicated to the Lords the papers rela- 
ting to the Scotch conſpiracy, with an exception 
© only of ſome matters not yet proper to be made 
* publick, without preventing a further diſcovery of 
© ſecrets of greater importance, with which your Ma- 
jeſty aſſured their Lordſhips they ſhould alſo be ac- 
* quainted, as ſoon as it could be done without preju- 
dice. However their Lordſhips, upon what provo- 
*cation, or for what reaſon, no where appears, im- 
* mediately addreſſed your Majeſty, preſſing you 
to lay before them the whole matter, with all papers 
© relating thereunto; by which your Majeſty was put 
, under a neceſſity, either to give their Lordſhips a 


* refuſal, or to comply with their unexpected impor- 
* tunity, to the endangering the publick ſervice. - 
* Theſe proceedings, ſo extraordinary in their nature 


and in their manner, could not but ſenſibly affect 


your faithful Commons, whole earneſt deſire it is, 


to ſee both your Houſes of Parliament, and the 
* whole body of your people, entirely agreed to pay 
© the deference due to your Majeſty's wiſdom, to 


© confide in your care, and to promote and maintain 


your honour and dignity, 


«Them 
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Their Lordſhips, not ſatisfied with aſſuming 
© this unprecedented power, have endeavoured, with 


a great deal of art, to perſwade your Majeſty of the 


© neceſſity of it, to prevent the deſigns of ill Princes 
and their favourites: But as it may ſeem unreaſon- 
© able for their Lordſhips to begin to practiſe upon a 
good Prince, ſuch methods as are pretended only to 
© be needful againſt an ill one, fo it is our humble o- 
© pinion, that the dangers might be much greater, 
admitting this precedent, ſhould the Lords com- 
bine to defend one another from enquiries and pro- 
© ſecutions, all Parliamentary impeachments might 
be eluded, ſecret deſigns carried on, the innocent 


© aſperſed without reparation, and the guilty acquit- 


ed without trial. Nor is that inſtance mentioned 
© by the Lords an unreaſonable caution, ſince that 
© revolution in a neighbouring kingdom, alluded to 
by their Lordſhips, was occaſioned by the incroach- 
ments of a prevailing cabal of Lords, who endea- 
vouring to enſlave the ge wg to betray their 
King and their country to a foreign power, obliged 
the Church and the Commons to unite in the pub- 


© lick defence. | 


* Your faithful Commons have found themſelves 
ſo happy under your Majeſty's adminiſtration, that 
they pleaſe themſelves with more agreeable pro- 
© ſpects, and renouncing ſuch examples of unſeaſon- 
© able jealouſies and fears, moſt thankfully receive 
© the bleſſing of your reign: Nor could they have 


made a more grateful return for your Majeſty's ge- 


© nerous protection to their liberties, than by a fuit- 
© able concern for your prerogativdee. 
If their Lordſhips had conſulted their own jour- 
© nals, with the ſame care that we always take to be 
* rightly informed, they would hardly have affirmed, 
© that a direct appeal to the throne, without any 
previous deſire of conference, had been an unpre- 
* cedented practice. Their books are filled with va- 
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* riety of inſtances to the contrary ; but without exa- 
© mining their books, it ſeems very ſurprizing, that 
their Lordſhips could ſo ſoon forget their addreſs 
* preſented to your Majeſty the laſt ſeſſion on behalf 
* of the Lord Biſhop of Worceſter; and their addreſs 
to the late King on behalf of William Earl of Port- 
© land, Edward Earl of Onford, Fobn Lord Somers; 
and Charles Lord Halifax, impeached by the Com- 
* mons of high crimes and miſdemeanors; and 
* when this houſe formerly expoſtulated with the 
* Houſe of Lords, for proceedings in the very ſame 
method of which they now complain, their Lord- 
* ſhips made a moſt folemn declaration in theſe 
words; . „ 


That they muſt ever aſert a liberty in their houſe 2 
apply to the Throne by thbemſelves, for the doing 
any thing warranted by law, &c. 


© Nor can the Lords, we preſume, upon ſecond 


© reflection, deny the Commons the ſame liberty, 


© which their Lordſhips themſelves have ſo ſtrongly 


t alerted, and fo frequently practiſed. 


* Your loyal Commons ſincerely concur with their 


* Lordſhips in declaring, that we will never contri- 


* bute by any act of ours to the diminution of the 


rights of the Crown, and that we will not ſuffer it 
in others: Your Majeſty; their Lordſhips, and 
the whole world, may, judge from the example 
we have now given, if their Lordſhips do truly 


* wiſh the Houſe of Commons may, in all times 


to come, ſpeak and act with that regard to the 
{ prerogative, which they allow us the honour to 
have now taken up; we ſhall be very unfortunate 
to continue under their diſpleaſure, at the ſame time 


when they ſeem to hope, that thoſe who ſuceced 


* us will take pattern by us, ef ite 
We wilh their Lordſhips alſo on their part may 
* continue in all times to come, to ſpeak with that 


Vor, IV. * regard 
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regard to parliamentary impeachments, which 
they ſeem fo lately to have taken up, ſince we hay: 


reaſon to apprehend, that the miſunderſtanding; 


which have of late years ariſen between the two 


houſes, have been principally owing to the arti- 
fices of ſome particular perſons among themſelves, 
whom the Commons thought it their duty, for the 
publick ſafety, to bring to juſtice. How much 
more difficult will all ſuch endeavours be rendred, 
ſhould their Lordſhips be once admitted ſole Exa- 
miners of accuſations againft each other, as they 


are already ſole Judges. | 
* We are accuſed, but moſt unjuſtly, of exciting 


and earneſtly deſiring your Majeſty to exert your 
prerogative againſt the Houle of Lords: We appeal 
to the words of our addreſs, if it is poſſible natu- 
rally to impoſe any ſuch ſenſe upon any expreſſion 
that is there: We are ſorry their Lordſhips ſhould 
deſcend fo low as to the ſtraining and wreſting of 
words, by which they rather difcover an unfoitu- 
nate inclination, to make us ſeem culpable upon any 
terms, than that they in truth believe us to: We 


know how vain and how fruitleſs an application it | 


would be to cxcite your Majeſty to any abuſe of 
your power, which we are convinced you will al- 
ways exerciſe for the general good; and ſo fat 
are your Commons from entertaining any ſuch 
delire, that we heartily wiſh to ſee a good cor- 
reſpondence preſerved between the two houſes; 


not would forbear to purchaſe it at any rate, ex- 


cept giving up the rights of your Majeſty, by 
whom we are protected, and the liberties and 
properties of the People, by whom we are en- 


truſted. 2 
\'* Theſe few inſtances, fo plain and fo unconteſt- 
able, we preſume will be ſufficient, without treſpal- | 
ſing much longer upon your Majefty's time, to 


diſcredit whatever elſe has been alledged, to create 
2 *18 
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in your Majeſty, and thoſe we repreſent, an ill opi- 


ave nion of us: We have been careful and induſtrious 
Ng © to avoid, as far as was conſiſtent with our neceſſa- 
wo ry juſtification, all occaſion of reviving animoſities, 
ri- and how great ſoever the provocation has been, 


768, your Majeſty having declared how uneaſy you 
the are under ſuch miſunderſtandings, we ſhall make 
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ach no difficulty to lay afide our reſentments, who 1 
ed, « ſhall always be ready to ſacrifice our lives and for- l 
X- tunes to your quiet and ſervice: Nor can we # 
hey doubt but we muſt ſtand fully acquitted to the I 
: whole world, and eſpecially to your Majeſty, i 
Ing, © ſince the zeal that we have ſhewn, and the re- 1 
Our * proaches that we have born, have been owing to bi 
al no other cauſe but the defence of an excellent I 
tu— Queen, in whoſe hands God Almighty has placed 1 
ion the executive authority over theſe nations; which 
uld authority it has been the only endeavour of your | 
of * faithful Commons to preſerve as entire as our laws 4 
U- and conſtitution allow. | 
my | 95 ä 1 
Well May it pleaſe your Majeſty, ly | 
11t | * It is with the deepeſt concern, and a grief not to | 
of be expreſſed, that your dutiful and loyal Commons 1 
al- © have found themſelves engaged in diſputes of this b: 
far W © nature, by which they have been ſo unſeaſonably F 
ich © interrupted in finiſhing the ſupplies, and other 1 
Or. matters of the higheſt importance: How zealouſly 
es; they have applied themſelves to the diſcharge of 1 
* their duty, appears from their having already pre- # 
by * ſented your Majeſty with the greateſt part of their 
nd * aids, with a diſpatch and unanimity beyond ex- 
en © imple: Nor could the few bills yet depending have 

met the leaſt objection or delay, but from the in- 
ſt © diſpenſible neceſſity of vindicating your Majeſty's 
mT royal prerogative, the privileges of our own houſe, 
t0 * and the rights and liberties of all the Commons of 

0 


England, in ſeveral inſtances invaded almoſt at the 
| a 2 | * tame 
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fame time; we wiſh there may have been more of 
miſtake than deſign in thoſe who have created 
thoſe unhappy differences: However, we deſire 
the remembrance may be henceforth blotted out, 
and that there may remain no other impreſſion in 
the hearts both of Lords and Commons, than a ſin- 
cere and paſſionate concern for your Majeſty's 
welfare and glory: Nor any other contention 
hereafter ariſe, but by whom the publick good 
ſhall be beſt. advanced, the proteſtant ſucceſſion, 
© and the church of England beſt ſecured, and the 


© juſt rights and prerogatives of the crown beſt | 
< ſupported. | 


The Queen's anſwer to the Commons addreſs was 
to this effect: 


Coentemen,. 8 
I Return you many thanks for the great concern which 
you expreſs for me and my juſt rights. Your diſpaich 
of the ſupplies is a great advantage to the publick ſer- 
vice, And 1 am very well pleaſed with the, aſſurances 
you give me of your care to avoid any occaſion of diffe- 
rence between the houſes, eſpecially at this time, when 


there is ſo apparent a neceſſity of ſtrengthening our ſelves 
againſt the malicious deſigns of our enemies. 


Jovis 24 die Februarii, 170 2. 


Oraered, WITS 
That ſome members be appointed to ſearch the 
journals of the Houſe of Lords, what proceedings 
have been ſince the laſt report to this houſe, upon 
the papers communicated to the Lords by. her Ma- 
jelty, relating to the conſpiracy ; and ſeveral mem- 
bers were appointed accordingly. | 


Lune 


ds 


l. 170. DEBATES 
Lunæ 28 die Februarii, 170g. 


Sir Humphry Mackworth reported, that the mem. 
bers appointed had been to inſpect the journals of 
the Houſe of Lords, what proceedings had been 
ſince the laſt report to this houſe, upon the papers 
communicated to the Lords by her Majeſty, relating 
to the conſpiracy 3 but that they did not find any 
proceedings as yet entered in their journals: But that 
out of the papers for making up the fame, they had 
taken copies of the proceedings they found therein, 
which he read in his place, and afterwards delivered 
in at the table, where the ſame were read. 


Ordered, | th] 
That the conſideration of the ſaid report be refer- 
red to the Committee of the whole houſe, who are 
to conſider of the papers communicated by her Ma- 


jeſty to this houſe, relating to the treaſonable cor- 


reſpondence carried on with St. Germain's and the 
court of Fance. | DO 


Martis 29 die Februarii, 1703. 


Mr. Freeman (according to order) reported from 
the Committee of the whole houſe, to whom it was 
referred to conſider of the papers communicated by 
her Majeſty to this houſe, relating to the treaſonable 
correſpondence carried on with St. Germain's and 
the court of France, the reſolution which they had 
directed him to report to the Houſe, which he read 
in his place, and afterwards delivered in at the table, 
where the ſame was read, and is as followeth. 

Reſolved, © 9 i 

That it is the opinion of this Committee, that 
tke houſe be moved, that an humble addreſs be 
preſented to her Py that ſhe will be pleaſed to 
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re-aſſume the juſt exerciſe of her prerogative, and 
take to her ſelf the examination of the matters relat- 
Ing to the conſpiracy, communicated to this houſe 
by her Majeſty 3 and to give aſſurance, that they 
will defend her Majeſty's ſacred perſon and govern. 
ment againſt all perſons concerned in the faid con- 
ſpiracy, and all other conſpirators whatſoever : And 
to declare, that the eſtabliſhing of a Committee of 
ſeven Lords, for the ſole examination of the faid con- 
ſpiracy, is of dangerous conſequence, and may tend 
to the ſubverſion of the government. 


Reſolved, rn Oh 

That the houſe doth agree with the Committee, 
that an humble addreſs be preſented to her Majeſty, 
that ſhe will be pleaſed to re- aſſume the juſt exerciſc 
of her prerogative, and take to herſelf the exami- 
nation of the matters relating to the confpiracy, 
communicated to this houſe by her Majeſty, and to 
give aſſurance, that they will defend her Majcty's 


facred perſon and government, againſt all perſons | 


concerned in the ſaid conſpiracy, and all other con- 
ſpirators whatſoever ; and to declare, that the eſta- 
bliſhing of a Committee of ſeven Lords, for the ole 
examination of the ſaid conſpiracy, is of dangerous 
conſequence, and may tend to the ſubverſion of the 
government. 


Reſolved, 5 | | 
That the faid reſolution be preſented to her Ma- 
jeſty by the whole houſe, 


Ordered, © | 
That ſuch members of this houſe, as are of her 
Majeſty's moſt honourable Privy Council, do hum- 
| bly know her Majeſty's pleaſure, when ſhe will be 
attended by this houſe. | 
Mercurii 


J d- 


i 


A. 1704. 
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Mercurii 1 die Marti, 1703. 


Mr. Secretary Hedges reported, that her Majeſty 
had been pleaſed to appoint to be attended by this 
houſe, to-morrow, at four of the clock in the after- 
non, at St. James. 


Veneris 3 de Martii, 1703. 


Mr. Speaker reported, that he, with the houſe, 
did yeſterday preſent their humble addreſs of the 
29th of February laſt, to her Majeſty, and that there- 
upon, her Majeſty was pleaſed to give the gracious 
anſwer following. 


Gentlemen, 


THE great marks of truſt and contin which 
you have given me in this addreſs, are very ac- 
ceptabl2 to me. 


I thank you for your advice, and ſhall conſtantly ex- 


erciſe my juſt prerogative for the ſecurity and ſatisfattion | 


of my ſubjetts. 


Upon theſe 3 of the Houſe of Com- 
mons, the Houſe of Lords, the 28th of March, 
drew up another repreſentation, which they preſents 
ed to her Majelly, and is as follows. 


Load REPRESENTATION againſt the 
Commons. 


May it pleaſe your moſt Excellent Ma 46 0 
\ \ E, the Lords ſpiritual and temporal in Parlia- 


ment aſſembled, found our ſelves obliged (tho? 

with great unwillingnek) to make an humble repre- 
ſentation to your Majeſty, on the 18th of January 
laſt, of he injuſtice done to us by the Houſe of Com- 
4 mons, 
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ing a true ſtate of things before your Majeſty. 


PARLIAMENTARY A. 1704, | 


mons, and it is with the utmoſt reluctancy we are 
brought to giye your Majeſty a ſecond trouble upon 
the like unhappy occaſion. This appears by our 
filence after the addreſs of the Houſe of Commons 
preſented to your Majeſty the 2 1ſt of February ; for 
though that paper be in effect but one continued miſ- 
repreſentation of our words and our. proceedings, 
yet we thought our ſelves ſecure in your Majeſty's 
great judgment, which would diſcern where the 
truth lay, through all the colours made uſe of to 
diſguiſe it. And we were willing to hope, that a 
moderation, which was ſa little deſerved, could not 
but have a gaod effect upon the Houſe of Commons. 
But the votes of the 29th of February, which they 
laid before your Majeſty, have convinced us of our 
miſtake, and made it impoſſible for us to flatter our 
ſelves longer with any ſuch expectation : They con- 
tinue to miſrepreſent our proceedings, and to ſollicit 
the throne againſt us, and thereby put us upon an 
abſolute neceſſity of doing our ſelves juſtice, in lay- 


When we obſcrve, that the firſt addreſs of the houſe 
of Commons, was ordered the next day after. we en- 
tred upon the examination of Boucher; that on the 
3d of Feb. when we appointed a day for taking the 
papers relating to the conſpiracy into conſideration, 
the Houſe of Commons appointed a Committee to In 
draw up the addreſs againſt us, preſented to your t 
Majeſty on the 2 1ſt, which was the day our Com- f 
mittee reported Keith's examination; and that their | 
votes of the 29th came from a Committee appointed ] 
to conſider of the papers communicated, to them, iſ « 
the ſame day we made our addreſs to your Majeſty, 


to iſſue out a proclamation, for encquraging the diſ- I « 


covery of the cypher of the gibberiſh letters (though I 

Taey had made a compliment to your Majeſty on 

their reading thoſe papers, and had laid aſide all 

thoughts of them for three weeks together) we can- 

not without great concern reflect upon the unſca- 
ſonableneſs 


A. 1704. DEBATES. 


ſonableneſs of theſe applications; what can be more 
lkely to prevent the diſcovery of this dangerous 
conſpiracy, than a diſagreement among thoſe who 
ſhould unite their endeavours in aſſiſting your Ma- 
jeſty to ſearch to the bottom of it ? What can more 
encourage offenders to an obſtinate ſilence, than the 
proſpect of having the examination interrupted by 
an unhappy breach between the two houſes? And 
what can give greater ſecurity to yonr Majeſty's 
enemies, than to ſee a foundation laid for ſuch 
diſputes, as will for ever put an end to all parlia- 
mentary | enquiries into their deſigns ? The Gentle- 
men of the Houſe of Commons have carried this 
point ſo far, that rather than ſuffer us to proceed 
quietly in ſearching into the bottom of this dange- 


tous conſpiracy, they do not only reflect on us, but de- 


part from their pretences of reſpect to your Majeſty, 
and cenſure your conduct in aſſiſting our exami- 
nation, as if you had thereby done an injury to your 


prerogative. We are therefore obliged in duty to 


your Majeſty, as well as juſtice to our ſelves, 
farther to explain the grounds on which we have 
ated, and to produce precedents to ſhew, we have 


done nothing unwarranted by the practice of our 


anceſtors. bro" | 
We cannot but obſerve how the Houſe of Com- 
mons have varied their ſtyle ; in their firſt addreſs, 


they directly charged the Lords with wreſting pri- 


ſoners out of your Majeſty's hands; in their ſecond 
paper, they ſay only, we ſeem to exclude your Ma- 
jeſty from any power over the priſoners; but the 


charge is alike unjuſt in both. 5 
They continue to complain of two of our orders, 


one of which they ſay was to remove your Majeſty's 


priſoners out of your cuſtody into our own; and 


| the other to commit their examination ſolely to a 


Committee of ſeven Lords choſen and appointed by 
our ſelves. 1 | 
2 


We 
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We know not by whom a Committee of the 
Lords can be choſen, but by the Houſe of Lords; 
nor can there be any thing more Parliamentary, and 
more proper for the diſpatch and ſecrecy of an cxa- 
mination, than referring it to a Committee. 
This was practiſed by both Houſes of Parliament 


in the year 1678, and 1679, nor was it objected to 


either, that they took the examinations ſolely to 
themſelves: Tho the Committee of the Houle of 
Commons was, in the ſtyle of their own books, a 
Committee of ſecrecy. 

The Lords, the Commons, and the Privy-Councll 


| had that plot under examination at the fame time, 


yet there were no interfering of juriſdictions; the pa- 
pers and the witneſſes were conveyed to one another 
as there was occaſion, without any diſputes 3 none 
of them ſtopped or delayed the inquiries of anothers, 
but concurred in promoting them. 

We might have expected, that when the Houle of 
Commons charged us a ſecond-time with violating 
your royal prerogative, and the known laws of the 
land, they would have ſpecified what branch of the 
prerogative we had infringed, or what law, ſtatute 
or uſage we had broken; whenever they think fit to 
be more particular in the chang we ſhall be very 
ready with our anſwers. 

We ſhall always contend with the Houſe of Com- 
mons in zeal for your Majeſty's honour and ſafety; 
But we ſhall never pretend to be meritorious in giv- 
ing up what we know to be the right of Parlia- 
ments: And we are ſure your Majeſty underſtands 
and loves the conſtitution of the Exghſh govern- 
ment too well, to approve of ſuch a preſent: And 
therefore we muſt again beg leave to inſiſt on our 
former mn as well founded i in every par- 
ticular. 

We have no cauſe to be Guide to hear it has been 
ſo univerſally well received, fince we are ſure it 
cannot but be for your Majeſty” s ſervice, as well 


as 


4:vrab Den Ar ES 


as a full juſtification of our ſelves. We were very 
careful that there ſhould be no harſhneſs in any 
expreſſions of our repreſentation; but if they com- 
plain of reaſoning they cannot anſwer, or are un- 
eafy to hear truths they cannot deny, it is not our 
fault. | | 8552 
The Houſe of Commons were certainly in the 
right, in not producing the precedents, which they 
ſry they have, of ill language that has paſſed be- 
tween the two houſe, becauſe it could not have been 
agreeable to your Majeſty. 5 8 10 

We muſt own we never ſearched our books for 
that purpoſe; and we believe that if ever the Com- 
mons uied the like before, our anceſtors thought it 
unbecoming them to return it; and we think it moſt 
mow to be torgotten. | 

e cannot think that any expreſſions (by what- 


ever zeal inſpired) that are not ſuitable to the de- 


cency which is due from one Houſe of Parliament 
to another, can ſhew a reſpect to your Majeſty, or 
add any force to their arguments, | 

We do not comprehend what is meant by their 


faying, we did appropriate to the Houle of Lords 


only, the name of a Parliament. There is no foun- 
dation for that charge in any word of our repreſen- 
tation; nor was there any occaſion for ſuch an aſ- 
ſertion in the controverſy between us: Both houſes 
are alike intereſted in the point we maintain. We are 


ſure the Houſe of Commons have claimed and exer- 


ciſed ſuch a power of examination and commitment 
as the Lords inſiſt upon; and we are well aſſured, 
that on proper occaſions every future Houſe of Com- 
mons will do the like again : So that let the Gentle- 
men of the preſent Houſe of Commons be as liberal as 
they pleaſe in renouncing their own right, and as 


much diſpleaſed as they think fit with the Houſe of 


Lords for not following their example, we have this 

comfort, that your Majeſty is too equitable to think 

amiſs of us for defending our parliamentary — 
| an 
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and we are ſure of having every Houſe of Commons 
that ſhall fir hereafter, of our ſide, as well as every 
Engliſhman who values the conſtituti tion of his 
Country. 

There is no paſſage in our Ude more notorious, 
than that the pretended Houſe of Commons in the 
year 1648, when they could not prevail with the 
Houſe of Lords, then fitting, to join with them in 
the intended murder of their King, took upon them 
firſt to aboliſh the Houſe of Lords by a vote, and 
then to proceed to do that execrable fact by them- 
ſelves. 

It is not therefore to be imagined what the Houſe 
of Commons can mean, by faying, that aſſembly 
was compoſed of members of both houſes. If all 
other proof of the contrary was wanting, / yet the 
teſtimony of that bleſſed, though unfortunate King, 
is abundantly ſufficient, who made it one of his ex. 


= ceptions to that deteſtable court at his trial. 


We can never call to mind that fact without hor- 
ror, and yet we are obliged by law to commemo- 
rate it every year; and ſurely it can never be men- 
tioned more uſefully than upon ſuch an occaſion, 
when the ſtrange uſage of one Houſe of Parliament 
by another, makes it impoſſible not to reflect on the 
miſerable conſequences, that have formerly fol lowed 
from ſuch differences. 

When the Gentlemen of the Houſe of Commons 
act according to the meaſures taken in thoſe times, 
they ought not to be offended if they are remembred 
by the Lords. If they will take upon themſelves, to 
ſtop the iſſuing out your Majeſty's writs for filling 
up their houſe, and that in ſeveral places, and for a 
long time, whereby they make themſelves an im- 
perfect repreſentation, which is a wound to the con- 
ſtitution, a wrong to the boroughs who have a le- 
gal right to ſend repreſentatives, and an injuſtice 
to your Majeſty, who has an undoubted title to 
the lervice and attendance of all the members; _ 

| they 
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they wonder, or ought they to complain, if we pre- 
ſume to tell your Majeſty, that very few things were 


leſs excuſable in that unhappy Houſe of Commons, 


than their refuſing to fill up their body, and com- 
pleat the repreſentation. | 


Theſe beginnings are very dangerous : It is not 


ealy to foreſee how far ſuch a practice may be carri- 


ed, or what effects it may have upon the boroughs 
that ſuffer the preſent wrong, or upon others who 
may apprehend the like uſage ; and who can fay, 
but in aftertimes an ill Prince may take advantage 
of ſuch precedents, and think himſelf juſtified in 
withholding his writs from ſome, by as good law as 
the Commons can ſhew, for pretending to ſtop them 
from iſſuing to others ? = 
The\Commons have made three addreſſes to 


your Majeſty upon this occaſion, yet have not ſtated 
| the matter in diſpute fairly in any one of them. The 


p'ain matter of fact is this; Boucher, Ogilly, &c. be- 
ing ſeized by the cuſtom-houſe Officers on the coaſt 
of Suſſex, as they landed from France, were ſent for 
to be brought to town by Meſſengers; the Lords 
having reſolved to examine theſe perſons themſelves, 
ordered the Meſſengers to bring them to the houſe, 
and committed them to the black-rod, in order to 


their examination. The queſtion is, whether this 


proceeding of the Houſe of Lords was a breach of 
any law, or contrary to the cuſtom of Parliament? 
We aſſerted it was not, and as we humbly appre- 
hend, we proved our aſſertion, by undeniable rea- 


ſons, and we aſſured your Majeſty we could juſtify 


it by precedents, | | | 
It appears by our records, that we have at all 
times, when we thought it expedient for the pub- 


lick good, not only taken priſoners out of the cu- 
ſtody of Meſſengers (which is but a temporary con- 


finement in order to the examining perſons, or while 


they are under examination) but taken them out of 
any other cuſtody, and put them ſometimes into the 
5 | cuſtody 
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cuſtody of your Majeſty's Officers attending the 


Houſe of Peers, ſometimes removed them from one 

priſon to another, as the houſe thought molt late 
and proper for their examination, 

Perſons condemned and under ſentence of death, 


may be moſt properly called the priſoners of the 


crown, when their lives and eſtates, as well as |: 
berties are entirely at mercy ; yet the Houſe of Lords 
ſent for ſeveral in thoſe circumſtances from the 
fartheſt parts of England to be examined. 


We could produce precedents in all times, when 


any thing of this nature has been before the houle ; 
the moſt ancient records furniſhing the cleareſt and 
moſt frequent inſtances of the juriſdiction of the 
Lords, in examining, trying, and puniſhing all great 
offenders. 

But we ſhall at preſent confine our ſelves to the 
proceedings in reſpect to the popiſh plot, in the 
reign of your Majeſty's royal uncle, (except in 
ſome few inſtances in both houſes, as well before az 
after that time) not only becauſe that was the laſt 
conſpiracy that fell under a parliamentary examina- 
tion ; but becauſe both Houſes of Parliament entre! 
into the enquiry with equal zeal, 

And we beg leave to annex to this our humble 
addreſs, ſome extracts of the proceedings of both 
houſes in that enquiry. 

We deſire to obſerve, that though the King men. 
tioned that plot in his ſpeech, at the opening of the 
ſeſſion ; yet he was ſo far from communicating, the 
particulars to the Parliament, or deſiring them to 
look into it, that he directly told them, he would 
leave that matter to the law. 

He was not very deſirous of having the Parliament 
meddle with that enquiry, and therefore tis reaſon- 
able to ſuppoſe, he would not have been ſilent, it 
their proceedings had been a violation of the prero- 
gative, and the known laws of the land. 
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We beg leave to make this fingle remark, on ſuch 
of the precedents as relate to the removal of the 


popiſh prieſts after ſentence of condemnation, that 


this was taken notice of by the Commons, and. ſe- 
veral meſſages paſſed between the two houſes about 
them : The Commons were earneſt that they ſhould 


be executed, and infifted to have them ſent back to 


the ſeveral priſons for that purpoſe ; but they never 
pretended to deny that the Lords had power to ſend 
tor them, or change the cuſtody. 

The Commons in their fecond addreſs pretend to 
have been ſenſibly affected, and provoked to their 
harſh treatment of the Lords, by what paſſed in the 
Lords houſe the 29th of January, which was almoſt 
ſix weeks after their addreſs was preſented. 

It looks as if they wanted reaſons to juſtify the 
ordering that addrefs, when they are forced to de- 
tend it by arguments drawn from facts which hap- 
pened fo long atter. 


If che Commons had conſidered our addreſs of the 


29th of January, or 15th of February, they would 
have found in them no contradictions, or counter- 


orders to your Majeſty, with which they charge us. 
We were informed of ſcveral papers that had not been 
communicated to us; thoſe we deſired, and we re- 
ceived them by your Majeſty's command; and have, 
we hope, made uſe of them for your Majeſty” s ſer- 
vice and the publick ſafety. We have had the hap- 
pineſs that our zeal has been more than once a 
proved by your Majeſty: And we leave the Com- 
mons to juſtify their own coidneſs and indifference 
in a point of ſuch high concern. 

If we look back on the ſteps the Commons have 
made in this whole matter, they are ſuch as will 
hardly be believed hereafter : And we can deſire no- 
thing more for our juſtification, than that our pro- 
ceedings and theirs may. be prepared. 


When 
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When the papers relating to this conſpiracy were 
laid before them, they contented themſelves with 
reading them, and without offering any advice or 
afliftance, gave your Majeſty thanks for laying 
the papers before them, and expreſſed their {atil: 
faction in your Majelty's wiſe conduct and great 
care of your people. This was certainly juſtly due 
to your Majeſty's prudent adminiſtration, but was 
not all that might have been expected from a houſe 
of Commons, when your Majeſty had laid before 
them the account of ſuch a dangerous conſpiracy. 

Thus the matter reſted for feveral weeks; and 
when at laſt the Houſe of Commons thought fit to 
take up a ſecond time the conſideration of thoſe pa- 
pers, inſtead of doing what we hoped, and the 
kingdom expected from them, all they did was to 
find new cauſe of diſpleaſure againſt the Lords, to 
complain of what your Majeſty had done, to ſol- 
licit you to re-aſſume the juſt exerciſe of your pre- 
rogative, and to deſire you to ſtop our proceedings, 
as of dangerous conſequence, and what might tend 

to the ſubverſion of the government. 15 

This conduct ſeems very unaccountable: And 


when they had not thought fit to paſs any judgment 


on the conſpiracy, tis hard that the enquiry into it 
ſhould be fo ſeverely cenſured. . 

The Commons confine what we ſpoke in general 
terms, of the fatal conſequences that have happened 
in moſt countries in Europe, from the unhappy dif- 


ferences that have ariſen between the eſtates of the ſe- 


veral kingdoms, to the inſtance of one country: 
The obſervation was general, and the overthrow of 
the liberties of moſt of our neighbours ſprung from 
this root. | | F 


But we are ſurprized, that tlie Houſe of Commons 


ſhould ſingle out that inſtance of a revolution in a 
neighbouring country, where the Clergy and the 
Commons were prevailed upon by the management 
of the court, to carry We 296 0 
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Lords fo far, that they delivered up the authority of 
the Lords, the freedom of the people, and made a 
total alteration of the government. 
We cannot imagine what is meant by calling this 
treachery of the Commons and Clergy, in betray- 
ing the hberttes of their country, their uniting in 
the publick defence; nor can we conceive, how this 


comes to be mentioned on this occaſion: We hope 


there is no danger of ſuch union amongſt us for 
ſuch purpoſes; and we think your Majeſty and 
your people are equally concerned in this inſi- 
mann?! har. 4s e eG | 
*Tis wonderful that the Commons ſhould magnify 
their own care in examining our journals, reflect on 
us for not looking into our own: books, and at the 
ſame time cite two precedents, in which they are en- 
tirely miſtaken, and which prove the direct contrary 


to what is inferred from them. iy h | 
The Lords in their repreſentation affirm, that the 


Commons by appealing directly to the - throne 
againſt the Houſe of Lords, and charging them 
with attempts of the higheſt nature, without firſt 
aſking a conference, had done a thing unprecedent- 
ed. The Commons to prove the contrary, cite the 
addreſs preſented to your Majeſty on behalf of the 
Biſhop of Worcgſter, and the addreſs of the Lords to 
the late King on behalf of four Lords named in 
their addreſs, - We crave leave to ſtate - thoſe. two 
caſes. The Commons had cenſured the Biſhop of 
Moeregſter without giving him any opportunity of 
being heard: They had voted him unchriſtian, 
which ſurely is aſperſing the innocent without poſſi- 
bility of reparation, as well as it was condemning 
him without a trial, and made an addreſs to your 


Majeſty to remove him from being Almoner. This 
proceeding ſeemed very extraordinary with reſpect 


to your Majeſty; and very unparliamentary with. 
reſpect to the Houſe of Lords, of which the Bithop 


was a member, and yet no notice was taken of 
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them: Upon this the Lords made an application to 
your Majeſty on behalf of the reverend prelate, 
that he might not ſuffer in your Majeſty's opi- 
nion, before he had an opportunity of making his 
defence. . | | 

The caſe of the four Lords was this; the Com- 
mons having at the bar of the Houſe of Lords 
impeached them for high crimes and miſdemeanors, 
the next day made an addreſs to the late King to re- 
move them from his preſence and: councils for ever: 
The Houſe of Lords thought this an attempt of the 


higheſt nature upon their judicature, that while the | 


cauſes were depending before them in Parliament, 
the Commons ſhould: quit the part they had taken of 
accuſers, and pretend to be the Judges themſelves, 
and follicit the King to put their ſentence in execu- 
tion immediately. But yet they proceeded to act with 
ſuch a moderation as was ſcarce to be juſtified ; they 
forbore expoſtulating with the Commons, much lets 
did they appeal to the throne againſt them, they only 
deſired the King not to paſs any cenſure upon them 
before they were tried; they took no notice that the 
Commons had made any addreſs, and only endea- 
voured to prevent the injuſtice and oppreſſion which 
might have been done to their own members, and 
the affront offered to their judicature, without mak- 
ing the leaſt reflection on this proceeding z- and they 
had no other way of acting, for no conference could 
have prevented the impreſſion that might have been 
made on the King by ſuch an application of the 
Commons. | e OY 
* Beſides, in both theſe caſes the Commons were the 
aggreſſors; the firſt applied to the throne, and made 
it neceſſary for the Lords to follow them. Thus far 


theſe inſtances may be of uſe, to ſhew by what 


ſteps the Commons roſe to this way of addreſſing 
againſt the Houſe of Lords; they began theſe at- 
tempts in the caſe of particular Lords, which aer, 

| | | they 
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— Lan in practice againſt the whole body of the 


The Lords will think themſelves concerned in all 
times, to obſerve and maintain the laws and uſage of 
Parliaments in impeachments, and this they did 
with all poflible exactneſs upon the occaſion of the 
impeachments of thoſe four Lords; but they could 
not judge it reaſonable to let the accuſers ſhare with 


them in their judicature. And if the Commons in 


times to come ſhall fo far forget themſelves, as to 
endeavour to blaſt men's reputation, by exhibir- 
ng articles, when they are not able or prepared to 
maintain their charge, the Lords will always look 


upon themſelves as bound to do equal juſtice, and 


diſcharge the innocent. Nothing can truly leſſen or 
weaken the force and awe of impeachments, but a 
partial uſe of them: While they continue to be the 
equal inſtruments of publick juſtice, they will have 
their weight in all places; but if once they are made 
uſe-of to defame men only, without thoughts of 


bringing them to trial, impeachments will loſe their 


terror, and the Houſe of Commons will not encreaſe 
their honour or authority: And if in that caſe the 


Houſe of Lords could not do juſtice to the ac- 


euſed, they would be the only judicature which 


had the unhappy power of condemning, but not of 


acquitting. 


The Lords are far from pretending to be the ſole 


examiners * of © \conTpiracies, if the Commons 
will do their duty in concerning themſelves for 
the publick fafety ; but if they will ſhew fo little 
zeal as the Gentlemen of this Houſe of Commons 


have done; if when they are told of conſpiracies 


from the throne, they will concern themſelves ſo 


little as to leave the enquiry to others, the Lords 


muſt of conſequence be the ſole enquirers, or elle 


Parliaments muſt be totally excluded from ſuch 
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The Commons in their ſecond addreſs complain, 
that they are accuſed moſt unjuſtly of exciting and 
earneſtly deſiring your Majeſty to exert your prero- 
gative againſt the Houſe of Lords. The words 
of their firſt addreſs are fo plain, that no other con- 
ſtruction could be reaſonably put upon them, and 
we are now very ſure we did not miſtake their mean. 


ing, ſince in the votes which they have laid before 


your Majeſty, they have thought fit to explain them. 
ſelves, and in direct terms deſire your Majeſty to 
re-aſſume the juſt exerciſe of your prerogative, and 
take to your {elf the examination of the matters re- 


lating to the conſpiracy. 


There needs no wreſting or ſtraining theſe words, 
to juſtify the interpretation we made of their firſt ad. 
dreſs, and ſurely they had forgot what they ſaid in 
their ſecond, when they came to paſs thoſe votes, 


by which the ſincerity of their profeſſions, when | 


they pretend to deſire that the remembrance of thoſe 
unhappy differences may be blotted out, does belt 
appear. But we are ſtill at a loſs to know what 
they truly mean by your Majeſty's re- aſſuming your 
juſt prerogative. 

Your Majeſty was pleaſed to lay the papers relat 


ing to the conſpiracy before us, and you have given 


your royal approbation to the method in which we 
had put the examination: And it ſeems a ſtrange 
averſeneſs to parliamentary enquiries, that they 
would not leave it poſſible, even with the concur- 
rence of the crown, for either Houſe of Parliament 


to enquire into conſpiracies; thoꝰ at the ſame time 


we muſt freely own, that if this power be not lodg- 


ed in us by the conſtitution, it ought not, nor, in- 


Seed. cannot be given and W by BE crown. 


- Me FT: gracious Sovereign, | 
We humbly aſk pardon for having detained you 


ſo long, upon a ſubje& which cannot but be diſagree- 
able to 28 Majeſty. 


We 
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We beg leave to conclude, with expreſſing the juſt 
ſenſe we have of that virtuous and truly royal mo- 
deration, which your Majeſty has ſhewn upon this 
occaſion, in not ſuffering your ſelf to be prevailed 
upon, to do any thing to the prejudice of the 
conſtitution, from whatſoever hands the invitation 
comes. It ſhall be our daily prayers to Almighty 
God, that he will long preſerve and proſper your 
Majeſty for the good of this kingdom ; and that 
your reign may be as glorious all the world over. 
as it 18 happy to all your people. 


Her Maj eſty's moſt gracious anſwer to the repre- 
{ntation, or addreſs, runs thus: : 


My Lords, 
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my prerogative, ſince I have no thought of making" 

uſe of it, but for their protection and advantage. 

I look upon it as a great misfortune, when any miſ- 
underſtandings happen between the two Houſes of Par- 
lament, which cannot be without ſo much prejudice to 
the publick, that I ſhall never omit any thing in * 
power 10 e the occaſions 7 them. 


PRECEDENTS out of the 


1 of the Houſe of LORDS. 


2 > die Mai, 1675. 


A paper was preſented to the dent being exa- 
minations taken by ſome Juſtices of the peace in the 
county of Surrey, concerning ſome blaſphemous 
ſpeeches ſpoken by John Taylor, now a priſoner at 
he goal at Guilford, which paper being read, the 
houſe ordered as follows, VIS, 


- 4 3 IP Ordered, 


S2 


$53 


Ordered, 

That the Serjeant at Arms bring in ſafe cuſtody to 
the bar of this houſe, on Friday next, at ten of the 
clock in the forenoon, the body of the ſaid Foby 
Fair. | 


Die Lung 21 3 


His Majeſty acquaints the Lords and Commons 
with a plot againſt his perſon, in a ſpeech, part of 


which ſpeech, ſo far as relates to che plot, follows, | 


in bec verba : 

I now intend to acquaint you, (as I ſhall always 
do with any thing that concerns me,) that I have 
been informed of a deſign againſt my perſon by 
the Jeſuits; of which I ſhall forbear my opinion, 
leſt J may ſeem to ſay too much, or too little, but 
I will leave the matter to the law; and, in the mean 
time, will take as much care as I can, to prevent 


„„ 


all manner of practices by that fort of men, and 


© of others too, who have been tampering in a high 


degree by foreigners, and contriving how to intro- 


© duce popery Ong Wh: 
ae e the houſe made the following rs. 


We your Majeſty's 155 dutiful and loyal fub- 
F jects, the Lords ſpiritual and temporal in Parlia- 
ment aſſembled, having been acquainted by your 
* Majeſty, that there is information given of a hor- 
* rible deſign againſt your Majeſty's. ſacred life, 


F (which God long preſerve) are humble ſuitors to 


your Majeſty, that you would vouchſafe to com- 
municate to us (as far as your Majeſty ſhall think 
* fit) ſuch papers as have any We arid to the diſ- 
* covery thereof, or of any other deſign againſt the 
t proteſtant religion, as it is now eſtabliſhed in the 
f church of n that we may uſe our utmoſt 

Dendeavours 
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« endeavours to ſerve your Majeſty, according to our 
bounden duty and allegiance. 


23 Oftobris, 1678. 


The papers concerning the plot were delivered to 
the deputy Clerk of the Parliaments, by one of the 
Clerks of the Council, To 55 : 

Lords Committees were appointed to conſider of 
the papers tranſmitted from the Council by his Ma- 
jeſty's directions, concerning the diſcovery of the 
horrid deſign againſt his Majeſty*s ſacred perſon, or 
of any other deſign againſt his Majeſty, or his king- 
dom, by introducing popery, whoſe Lordſhips have 
power to ſend for perſons, papers, and records, as 
they ſhall fee cauſe. 


30 OBobris, 16 78. 
Ordered, 8 
That Nathaniel Thomſon, who is now in the cuſto- 
dy of William Sorocold, for printing popiſh books 


for James Thomſon, ſhall ſtand committed to the 


priſon of the Gate-houſe, at Weſtminſter, during the 
pleaſure of this houſe, | | | 


| 31 Oatris, 167 8. 
Ordered, 


hat the Lords with white Raves do attend his | 


Majeſty, humbly to deſire him from this houſe, 
that the papers of Mr. Vbitebread and Mr. Micho, 
which have been read at the Council-table, may be, 
by his Majeſty's command, brought before the 
Committee to examine papers, relating to the horrid 
deſign againſt his Majeſty ; and alſo that the Clerks 
of the Council may bring the minutes, taken by them, 

n the examination of Titus Oates, and others, 
before the Council, concerning this matte. 
bd 424 4 Nævembris, 


— 
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4 Novembris, 1678. 


Ordered, _ 

That the Lords Committees 8 to exa- 
mine the Lords who are priſoners in the Tower of 
London, for treaſon, ſhall alſo examine ſuch other 
perſons, who are now priſoners in the Tower for 
treaſon, as their Lordſhips ſhall think fit, and alſo 
Sir Ellis Leighton, now priſoner in Newgate ; and 
that the Lord Chief Juſtice of England do afliſt their 
Lordſhips at ſuch times as they ſhall appoint; and 
that one of the Clerks of the Privy-council do at- 
tend their Lordſhips. 


8 Novembris, 1678. 


f 

That the Lords, with * ſtaves, do attend his 
Majeſty, humbly to deſire from this houſe, that the 
ketter of Mr. Coleman, of the 29th of September, 
1675, 10 father Le Cheſe, and ti of bis to fa- 
ther Le Cheſe, wherein he owns the ſending the ſaid 
letier, and Monſieur Le Cheſe's letter, whereby be 
owns the receipt thereof, which have not been read in 
this houſe, may, * his ad s order, be brought hi- 


ther. 


The Lord Treaſurer reported. his Majeſty's s an- 
ſwer, 


That bis Majeſty will give order, that the faid 


letters * i Proaght zo this * as n as ay 
be, Os 


18 dune, 1676. 


: 8 | 

That Edward Coleman, now a priſonat i in New: 
gate tor e be brou _ by the Keeper of New- 
22 gate, 


04. 


an- 


aid 


SZ EP 
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gate, before the Lords Committees to nenafe letters 
and papers, to-morrow at nine of the clock in the 
forenoon 3 and that the Duke of Monmouth be de- 
fired to ſend a ſufficient guard of ſoldiers, to aſſiſt 
the Keeper of Newgate, in the ſervice of bringing 
and REY Edward Coleman, _ 


| Ordered, | 

That the Lords, with white aaa do humbly 
deſire his Majeſty, that his Majeſty will pleaſe 0 
give order, that the papers of Mr. Goodwin, now 
in the hands of the Clerks of the Council, may be 
brought before the Lords Committees appointed to 


conſider of, and prepare the evidences for the trial 
of Mr. Coleman. ; | 


23 Novembris, I be 8, 


Ordered, | | 

That the Serjeant at Arms attending this deu ll 
Fey or deputies, do forthwith repair to Stratford 
upon Avon in Yarwickſhire, and bring thence the body 
of Mr. Fohn Gerard, ſuppoſed to be a prieſt, and 
one other perſon mentioned, but not named, (in a 
letter dated there the 2oth of November) and ſub- 
ſcribed Simon Cale, Mayor, Jobn Wolmer ; in which 
it is recited, that they were in cuſtody there, for re- 


fuſing the oath of allegiance, and bring them in 
fafe cuſtody to the bar of this houſe. 


27 Novembris, 1678, 


Ordered, | 
That Dr. Lower, and Dr. Warner, be, and are 
hereby appointed to viſit Mr. Vite, alias White- 
bread, being ſick near Weld- bouſe, and give this 
houſe an account to-morrow morning, in what con- 

amen . Ae they _ him. | 


28 No 
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28 Novembris, 1678. 

That the Clerk of his Majeſty's Privy-council, 
in whoſe cuſtody the depoſitions lately taken at the 
Council-board are, which concern the Queen's Ma- 
jeſty, be, and is hereby appointed to bring the 
faid depoſitions before this houſe to-morrow at nine 
of the clock in the forenoon. | 


29 Novembris, 1678, 


The houſe received an account, that Dr. Lower 


and Dr. Warner have viſited Whitebread, and they 


find that his former diſtempers have left him, and 
he hath now only a Tertian Aue; and their opini- 
on is, that he may be removed ſafely upon his inter- 
mitting days; It is ordered, that the Serjeant at 
Arms attending this houſe, ſhall, to-morrow, attach 
the body of Mr. Mpbite, alias Whitebread, and carry 
him forthwith to the priſon of Newgate, there to re- 
main in fafe cuſtody, till he ſhall be delivered by 
due courſe of Law. | 9716 N11 


Upon information given to this houſe, that one 
Damel Maccarty, a Romiſh Prieſt, is now under 
cuſtody in Thetford in the county of Norfolk: It is 
ordered, that the Serjeant at Arms attending this 
houſe, his deputy or deputies, ſhall forthwith repair 
to Thetford aforeſaid, and bring thence the body of 
the ſaid Daniel Maccariy, in fate cuſtody to the bar 
of this houſe. * N 


20 Decembris, 1678 10 


it Whereas Daniel Maccarty, a Romiſh Prieſt, was, 


by order of the 29th of November laſt, brought from 
the goal of Thetford, in the county of Norfolk, 15 


y 
0 


the Serjeant at Arms attending this houſe, and is 


now in his cuſtody here; it is this day ordered, by 


the Lords ſpiritual and temporal, in Parliament af- 
ſembled, that the Lords Committees for examining 
perſons and papers, for diſcovery of the horrid de- 
ſign againſt his Majeſty's perſon and goverment, 
ſhall examine the ſaid Daniel Maccarty: And if 
their Lordſhips find, that he is not charged with any 
particulars relating to the faid deſign, he is to be re- 
mitted and left to the law; but if otherwiſe, their 
Lordſhips are to report to the houſe what they find 


concerning him, 
Z Decembris, 1678. 


Upon information given to this houſe, by the 
Lord Windſor, that one Edward Whitaker ſtands 
committed in the city of Worceſter, for ſome unbe- 
coming words by him uttered, as is certified in a 
letter to his Lordſhip, ſigned Fo. Das, Mayor: It 


s ordered, that the ſaid Mr. Vpbitater ſhall give 


bail before the Mayor of Worceſter, for his appear- 
ance before the Lords in Parliament, within eight 
days next after ſuch bail given. ' 


Die Veneris, 13 die Decembris, | 1678. 
Edward Whitaker, being called for, to anſwer the 


charge againſt him, ſent up from the Mayor of 
Worceſter, but being not to be found: It is ordered, 
that if the ſaid Edward Whitaker come not, and 
render | himſelf before the houſe riſes, he ſhall be 
attached; and he not coming, it is ordered, by the 


Lords ſpiritual and temporal, in Parliament aſſem- 
bled, that the Serjeant at Arms attending this houſe, 
or his deputy, do forthwith attach the body of Ed- 
ward Whitaker of London, Gentleman, and bring 


him in fafe cuſtody to the bar of this houſe to- mor- 
o morning, to anſwer to the informations put in- 
OY . 
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to this houſe, upon oath, againſt him: And thi 
_ be a {ufficient warrant on that behalf. 


Die Sabbati 1 4 die Decembris, 1678. 


Whereas Edward Whitaker was this day wrought 
to the bar by the Serjeant at Arms attending this 
houſe, to anſwer to the informations againſt him, 
which he denies, alledging, that he hath witneſſes to 
clear himſelf of the matters charged on him : U 
on conſideration had therefore, it is ordered, by the 
Lords ſpiritual and temporal, in Parliament aſſem. 
bled, that the faid Edward Whitaker may, and ſhall 
have order for ſummoning his ſaid witneſſes, to be 


heard viva voce, on the ſecond day of the fitting of 


the Parliament, next after Chriſtmas, if he deſires 
it; at which time alſo, the witneſſes, who have in- 
formed againſt him, ſhall be ſummoned to be heard 
vida voce; and that in the mean time, the ſaid Ser- 
jeant at Arms ſhall deliver the faid Edward Whita- 
ker, into the priſon of Newgate, there to remain in 
fafe cuſtody *till further order: And this ſhall be a 
ſufficient warrant on that behalf. | 


3 Decombris, 1 678 


Upon information given to this houſe, that one 
— Barneſhy, a Romiſh Prieſt, is now under cuſ- 
tody in the city of MWorcgſter, it is ordered, that the 
Serjeant at Arms attending this houſe, his deputy, 
or deputies, ſhall forthwith repair to the city of 


Worceſter, and bring thence the body of the ſaid 


Barneſly, in ſafe arme to the barof this 
houſe. 111 


Die Sabbati, 14 tie Decombris, I 6, 8. 


| Whereas Henry Barney, who was. by: ordir of 
is en ſent 2 from the goal of Woreefeer, In 
| i 
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this day brought to the bar by the Serjeant at Arms | 


attending this houſe, and there examined, being 
ſuppoſed to be a Popiſh Prieſt: It is ordered, by 
the Lords ſpiritual and temporal, in Parliament aſ- 
ſembled, that the ſaid Henry Barneſh ſhall, by the 
faid Serjeant at Arms, or his deputy or deputies, 
be returned into the goal in Worceſter, there to re- 
main in fafe cuſtody, till he ſhall be thence deliver- 
ed by due courſe of law: And this ſhall be a ſuffi- 
cient warrant on that behalf. : | 


Die Lune 2 3 die Decembris, 1678. 


Upon reading the petition of Henry Barneſy, 
now in the cuſtody of the Serjeant at Arms attend- 
ing this houſe, ſhewing that being by order of this 
houſe brought from Worceſter, and by like order, 


| to. be returned thither again; and that being very 


old and ſickly, he is not able to bear the journey in 
this hard ſeaſon of the year; and therefore praying, 
that he may remain here upon bail: It is ordered, 
by the Lords ſpiritual and temporal, in Parliament 
aſſembled, that the faid Henry Barneſly (being 
charged to be a Popiſh Prieſt) ſhall, by the faid 
Serjeant at Arms, be delivered into the Priſon of the 
King*s-bench, there to remain in fafe cuſtody, *till he 
be better able to be returned fo Worceſter, in order 
to his trial there : and this ſhall be a ſufficient war- 
rant on that behalf. NEE He: | 


6 Decembris, 1678. 


Upon report made by the Earl of Clarendon, 
from the Lords Committees to examine perſons, 
and papers, Cc. that their Lordſhips think it neceſ- 
ſary that Sir Henry Titchborne, a Popiſh recuſant, 
now priſoner in the goal at Wincheſter, be brought 
up to town: It is ordered, that the Serjeant at 
Arms attending this houſe, his deputy ety 
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ſhall forthwith repair to Mincheſter, and bring thence 
the faid Sir Henry Titchborne, and deliver him into 
his Majeſty's Tower of London, there to remain in 
ſafe cuſtody, till farther order: And this ſhall be a 
ſufficient warrant in that behalt. | | 


To Sir George Charnock, Knight, Serjeant aj 
Arms attending this houſe, and to the Keeper of 

the goal at Wincheſter, and to the Conſtable of 
his Majeſty's Tower of London, and their re- 

ſpective deputies ; as alſo, to all his Majeſty's off. 


cers, civil and military, to be aiding and aſſiſting | 


in this ſervice. 
20 Decembris, 16 78. 


Upon information given to this houſe upon oath, 
that Tho. Thorn, now, or. late, ſervant to Richard 
Taſerough, Eſq; hath uttered dangerous and trea- 
ſonable words, and that he is at preſent in the goal 


at Bury in Suffolk: It is ordered, that the Serjeant | 


at Arms attending this houſe, or his deputy or de- 
puties, ſhall forthwith repair to Bury, and bring 
thence the body of the ſaid Thomas Thorn, in fate 


cuſtody to the bar of this houſe, to anſwer there- 
unto. 1 


21 Decembris, 1678. 

Whereas Richard Taſbrough, Eſq; was this day 

brought to the bar, by the Serjeant at Arms, and 
denied all that was alledged againſt him; and where- 

as there is a warrant of the Lord Chief Juſtice of 
England, iſſued againſt him; it is ordered, that the 
Serjeant at Arms deliver the ſaid Richard Taſcrougb 


in ſafe cuſtody, to ſuch perſon or perſons as the 
Lord Chief Juſtice of England ſhall direct. 
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„ 29 Marti, 1679. Fs 


Upon information given to this houſe, that Rich- 
ard Taſbrough, Eſq; who is charged to be guilty of 
the late horrid conſpiracy, for which he was com- 
mitted to the priſon of the King*s-Bench, hath ſince 
been enlarged upon bail, and is now to be brought 
to his trial at the aſſizes at Bury, in the county of 
Suffolk: Upon conſideration had of the caſe of the 
fd Richard Taſbrough, it is ordered, by the Lords 
fpiritual and temporal, in Parliament aſſembled, 
that the Judge of aſſize for that county be, and is 
hereby directed, that his Lordſhip proceed no fur- 
ther upon the trial of the faid Richard Taſbrough, 
than to the indictment of him, and the finding 
thereof by the Grand Jury; and that the ſaid Richard 
Taſbrough may be ſafely ſent up to London, in order 


to his trial, to be had at the bar of the court of 
King*s-Bench. And it is further ordered, that Mr. 


Thomas Beake, one of the Meſſengers attending his 
Majeſty's Council-board, be, and is hereby autho- 
red and required, with all ſpeed, to attend the 
fid Judge of aſſize for this purpoſe, and to take 
care of the execution of this order, as to the bring- 
ing up the faid Richard Tafbrough, in ſafe cuſtody, 
in order to his intended trial: And for fo doing this 
ſhall be a ſufficient warrant. | | Ry 


2V56 Decembris, 1678. 
Ordered, © 1 5 


That it be referred to the Lords Committees for 
examining perſons and papers, to examine Richard 


Taſbrough and Th. Thorn, 
Upon information to this houſe by the Lord 
Viſcount Newport, that one Valentine Harcourt, a 
Popiſh Prieſt, is taken, and now in cuſtody in the 


goal of Shretoſbury: It is ordered, that the Sheriff 


for the county of Salop, be, and is hereby required, 


to take, and give order for the ſending of the ſaid 
EY | | Valentine 


| 
4 


368 


PARLIAMENTARY A. 170 


Valentine Harcourt in fafe cuſtody, to appear at the 
bar of this houſe, and that the charge of the ſaid 
Sheriff fhalt be allowed upon his account in the 
court of Exchequer. And it is ordered, that the 
Sheriffs of the reſpective counties, through which 
the ſaid Valentine Harcourt ſhall paſs in his being 
ſent up, as aforeſaid, be aiding and aſſiſting to the 
furtherance thereof, as occaſion ſhall require. 


Die Veneris 21 die Marti, 16 78-9. 
Upon report made from the Lords Committees, 


for examining matters relating to the diſcovery of 


the late horrid conſpiracy, that Capt. Francis Spalding, 
deputy governor of Chepſtow Caſtle, who was by or- 
der of this houſe; dated the 2 1ſt day of November laſt, 
committed to the priſon of the King*s-bench, for mat- 


ters wherewith he ſtands charged, hath ſince that time 


been enlarged upon bail, and being upon bail, com- 
mands ſtill at Chepſtow Caſtle, as deputy-governor, 


and hath miſbehaved himſelf, as hath appeared to the, | 


faid Lords Committees: It is thereupon ordered, by 
the Lords ſpiritual and temporal, in Parliament aſſem- 
bled, that the Serjeant at Arms attending this houſe, 
or his deputy, or deputies, do. forthwith attach the 
body of the ſaid Francis Spalding, and bring him in 
ſafe cuſtody to the bar of this houſe: And this ſhall 
be a ſufficient warrant on that behalt. 


Die Jevis 27 die Martii, 1 1679. | 


tain Francis Spalding being, e to the 
bar, Cape the Serjeant at Arms, was aſked, whether 
he is not under bail? which he acknowleds ged ; and 
that Sir Ralph Delaval and Mr. Banks are 1 2 bail, 
taken in the King*s-bench; and being aſked, why 
he went down to Ch epſtow Caſtle, being a priſoner 
under bail, and by whoſe order? he faid, he had no 


order for it, but went of his own head. Then the 


matter 


matter wherewith he was charged, and for which he 


was committed on the 21ſt ' of November laſt, was 
read, and alfo the depoſition of Thomas Crowder, 
a ſoldier of that garriſon, was read, Sc. | 


Whereas Captain Francis Spalding, who was on 
the 2 1ſt of November laſt, committed to the priſon 
of the King*s-Bench, there to remain in fafe cuſtody 
till further order, hath fince procured his enlarge- 
ment upon bail, and pee to Chepftow Caſtle, 
as deputy governor thereof, and miſbehaved him-. 
{cf there, as appeareth by the depoſition of Thomas 


Crowder, and other matters, upon which he was 
this day examined at the bar, being now in cuſtody 


of the Serjeant at Arms attending this houſe : It is 
ordered, by the Lords ſpiritual and temporal, in 
Parliament aſſembled, that the ſaid Francis Spalding 
be re-committed to the priſon of the King*s-Bench, 
there to remain in ſafe cuſtody, ?till further order 
and that the faid Serjeant at Arms, or his deputy, 
take care to convey him, the ſaid Francis Spalding, 


to the faid priſon: And this ſhall be a ſufficient 


warrant on that behalf. 
25 Marti, 1679. 


Upon report made by the Earl of Clarendon, 
from the Lords Committees for examining matters 
relating to the diſcovery of the late horrid conſpira- 
cy, that their Lordſhips are of opinion, that Ed- 
ward Turner, a Prieft and Jeſuit, who hath been 
examined before them, and is now in the cuſtody ef 
Francis Strutt a Meſſenger, ſhould be committed to. 


| priſon: It is ordered, that the faid Francis Strutt, 
ſhall forthwith deliver the ſaid Edward Turner into 
the priſon of the Gate-bouſe, at Weſtminſter, there to 
remain as a priſoner, till he ſhall be delivered by 
COS ROT... oof nnd nc wb 
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25 Francis Strutt, Meſſenger, bis deputy or di. 
puties, and to the Keeper of the priſon of the 
Gate-houſe. | : 


15 Aprilis, 1679. 


Whereas Sir William Andrews is ſeized on, and 
brought to town in cuſtody, as an agent in the late 
horrid conſpiracy againſt the King: It is this day 
ordered, that the officer, in whoſe cuſtody the faid 


Sir William Andrews is, ſhall forthwith deliver the 


faid Sir William Andrews into the priſon of the 
Gate-houſe at Weſtminſter, there to remain a priſoner, 
till further order. 


18 Aprilis, 1679. 


Upon report made from the Lords Committees 
for examining matters relating to the diſcovery of the 
late horrid conſpiracy, that their Lordſhips have 
received information made upon oath, that Sir Mil. 
liam Andrews, now priſoner in the _ Gate-bouſe at 


Weſtminſter, is engaged in the conſpiracy againſt 


his Majeſty's perſon and government: It is there- 
upon ordered, by the Lords ſpiritual and temporal, 
in Parliament aſſembled, that the Keeper of the 
Gate-bouſe aforeſaid, be, and is hereby required to 
take care, that the ſaid Sir William Andrews be 
forthwith conveyed and fafely delivered into the 
Tower of London, there to remain, a priſoner, til 
he ſhall be diſcharged by due courſe of law ; and 
for ſo doing, this ſhall be a ſufficient warrant. 


| 21 Aprilis, 1679. ee 
Upon report from the Committee for examina 
tions, that James Allen, who was taken into cuſto- 
dy, being charged with encouraging Elizabeth Oxley 
; to 


to fire houſes, hath been examined by your Lord- 
ſhips, and denieth what is charged upon him; and 
un regard the examinations taken concerning a houſe 
fired in Fetter-lane, are before a Committee of Com- 
mons: It is ordered, that the Serjeant at Arms at- 
tending this houfe, do forthwith carry the faid 
James Allen to the ſaid Committee, to be examined, 
and diſpoſed of as they pleaſe. PE 


Upon report from the Committee of examinations, 


that their Lordſhips think it neceſſary, that William 


Sturges, now a priſoner in the goal at Chelmsford, 


ſhould be brought to town: It is ordered, that the 
Serjeant at Arms attending this houſe, do forthwith 
repair to the goal at Chelmsford, in Eſſex, and 
bring thence the body of the ſaid William Sturges, 


and deliver him into the priſon of the Gate-houſe, at 


Weſtminſter, there to remain a priſoner, *till further 
order, 


Upon report from the Lords Committees for ex- 
aminations, that their Lordſhips find it requiſite, 
that David Lewis, who hath been tried and con- 
demned as a Popiſh Prieſt, at the aſſizes held 
for the county of Monmouth, and is now in goal 
there, may be brought to town : It 1s ordered, that 
the Sheriff for the ſaid county of Monmouth, be, 
and is hereby required to take care, and give or- 
der for the ſpeedy conveying the faid David Lewis, 
in ſafety from the ſaid goal, to be delivered into the 
priſon of Newgate, the charges of which ſervice 


ſhall be allowed to the faid Sheriff upon his account 


in the Exchequer. 


The like order for Roger Hanſip, in the goal at 


23 Aprilis, 1679. | ; 
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The like order for Jobs. Kemple, in the goal at i ef 
Hertford. 


The like order for Frantis Johnſon, alas Webb, I fhal 
in the * at W orceſter. 


5 Maii, 1679, 


The Earl of Clarendon reported from the Lords 
Committees for examinations, that William Harcourt 
the Jeſuit is taken, and now in the hands of the of- 
ficer that took him: It is ordered, that the aid 
Milliam Harcourt be brought to the bar NOT: 


 Eadem 4 mt meridiem.. 


"Wi illiam Harcourt was ; brought to the bar, and be. 
ing there charged with treaſon, wh e made the 
following order. | 


Whereas Vi 2 Harriſon, alias Rene was 
this day brought to the bar, and was there charged 
with high treaſon: It is ordered, that the Gentle. 
man-uſher of the black rod, attending this houſe, 
do take ſpecial care, forthwith to convey. the ſaid 
Milliam Harriſon, alias Harcourt, in ſafety to New 
gate, there to remain a priſoner, 'dll he mol. be dif- 
charged by due courſe of la. 


. TD the Genteman-uſter of tbe Hack 4 attending 
' 87 bouſe, &c. 


Die Tune 19 Mai, 160. 


| „ e Richard Gerard, Ech ig charged upon 
oath with treaſon: It is ordered that the Keeper of 
the priſon of the Gate-bouſe, at Weſtminſter, (in 
Whose cuſtody the faid Richard Gerard now is) be, 
and is hereby required forthwith to take care for the 
 bonveying of the faid, Richard Gerard to the _ 


lat 
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of Næcegate, there to remain a priſoner, *till he 


ſhall be diſcharged by due courſe of law: And this 
ſhall be a ſufficient warrant in that behalf. 


30 Odiobris, 1680. 


It being ſignified to this houſe, that Olrver Plun- 
ket, the titular Primate of Ardmagh in the kingdom 
of Treland, is, by his Majeſty's order, brought over 
hither, in order to his rial here, and is now in cuſ- 
tody in the hands of a Meſſenger: It is ordered, 


that the Meſſenger, in whoſe hands the ſaid Oliver 
Pluntet now is, be, and is hereby authorized and 


required, forthwith to convey and deliver the body 
of the ſaid Ouver Plunket into the priſon of Newgate, 
and that the Keeper of the ſaid priſon do keep him 
there in fafety, until he ſhall be diſcharged by due 
courſe of law : And that the faid Keeper and his 
under-officers do take care, that the ſaid Oliver 
Plunket be kept as a cloſe priſoner, till the pleaſure 
of this houſe be farther ſignified; and this ſhall be 
a ſufficient wartant in that behalf. 


585 „ 'the Meſſenger in whoſe cuſtody the ſaid Oliver 


Plunket ig, and alſo to the Keeper of the priſon 
e Newgate, his deputies and under-officers, and 
every of them, OY | TY 


4 Januarii, 1680. 


Ordered 
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By the 'vrds ſpiritual and temporal, in Parlias · 


ment aſſembled, that Mr. Attorney-general do per- 


vb the information read this day, and draw war- 


tants for the commitments of Sir John Fitzgerald, 


Colonel Pierce Lacy, and Lieutenant Colonel Brad. 
ly, as may de available in the law, and attend the 
Judges for their W in and preſent the 
Se Ts ft OI CAL ” : « ' , 


ſame 


— ——_— 


eto. Ce 


MINS oder et, 
r =o — 
. —— ³mõ . —— ˙à 


— AIR? 
3 


8 9 


= ET I I IO RS 


IP 


a, I 
' 1 
— Er en 


374 


PARLIAMENTARY A. 1704 


ſame to the houſe to morrow, at ten of the clock in 
the forenoon. 3 


- Ordered, e TIE» 

That Sir Fobn Fitzgerald, Colonel Pierce Laq, 
and Lieutenant Colonel Bradly, do remain in the 
cuſtody of the Purſevant, as now they are, *till the 
houſe gives. further order. 


5 Januarii, 1680. 
Ordered, ͤ 1c, od ON 

By the Lords ſpiritual and temporal, in Parlia- 
ment aſſembled, that Sir John Fitzgerald be com- 
mitted to the Gate-houſe for treaſon, in compaſſing 
the King's death, and in levying war, and prac- 
tiſing to introduce a foreign force into, the king 
dom of Ireland, and to depoſe the King from tlie 
Crown of Ireland; and that the , Meſſenger, in 
whoſe hands the ſaid Sir John Fitzgerald is, be, and 
is hereby authorized and required, forthwith to deli- 


ver and convey the body of the ſaid Sir John Fitz. 


gerald into the priſon of the Gate-houſe ; and that the 
Keeper of the faid priſon do receive and keep him 
there in fafe cuſtody, till he ſhall be diſcharged by 
due courſe of law: And this ſhall be a ſufficient 
warrant in that behalf. Ms 


Ordered, eral eee arts ddd 1 
- By the Lords ſpiritual and temporal, in Parlia- 
ment aſſembled, that Pierce Lacy, Eſq; be com- 
mitted to Newgate for treaſon, in compaſſing the 
King's death, and in levying war, and practiſing 
to introduce a foreign force into the kingdom oi 


Treland, and to depoſe the King from his Crown of 


Treland; and that the Meſſenger, in whoſe hands 
the ſaid Pierce Lac now. is, be, and is hereby au- 


thortzed and required, forthwith to. convey. and de- 


liver the body of the laid Pierce Lacy, into the pri- 


ſon 
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ſon of Newgate ; and that the Keeper of the faid 
priſon do receive, and keep him there in ſafe cuſto- 


dy, until he ſhall be diſcharged by due courſe of 


law : And this ſhall be a ſufficient warrant on that 
behalf. 


The like order for Colonel Milliam Bradly. 
Die Martis, 10 die Decembris, 1689. 


. Ordered, - 

By the Lords ſpiritual and temporal, in Parlia- 
ment aſſembled, that Mr. Vernatti, now in cuſtody; 
o ſtand committed to the Gentleman-uſher of the 
black rod attending this houſe. And it is further 
ordered, that the ſaid Gentleman-uſher go to the 
lodging of the ſaid Vernatti, and ſecure his pa- 


pers, and ſeal them up in his preſence, and ſet a 


1 on his houſe or lodging. 


PR —. — DEN T S out of the 
JOURNALS of the Houſe of Commons. 


24 Martii, 14 Game II. 


P ON information, that George Withers had 
U been the author and publiſher of a ſeandalous 
and ſeditious pamphlet, to enrage the people, and 
to vilify and defame the Members of this houſe, and 
to blemiſh the honour and juſtice of this houſe, and 
their rain, men was now a n in News 
gate. ee 


That the faid George Withers be bg into cuſto- 
ty of the an at _ Ry this houſe, _ 
4 
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his deputy, to the bar of this houſe, at four of the thri 
clock this afternoon, to be examined touching the WM by 
mat ters objefted againſt him; and the Keeper of MW ag; 
Newgate, or his deputy, is to cauſe him to be M me 
brought accordingly. 


. 
That this houſe do adjourn *till three of the clock 
thus afteggan. iii th ns? ns 


George Withers being then brought in cuſtody to to 
the bar of this houſe, and the ſcandalous ſeditious libel, W by 
with which he. ſtands charged, being ſhewn unto cu 
him, the fame being in two diſtinct papers; upon NV 
view of the firſt of them, he declared, that the MW w. 
ſame might be bis band, but that it was but parcel of 
what be intended; and the other writing being ſhewn 
to him, he confeſſed the fame to be of his own 
hand-writing; and two witneſſes being called in, 
vis. Henry Northrop and Robert Heyborne, and teſ- 
tifying that they took the ſaid papers from under 
Mr. Witber's hand, and that he was writing part of 
them juſt when they were taken from him; and 
that he did, upon examination before Mr. Attorney- 
General, confeſs the ſaid papers to be of his own 
contriving and drawing. | 


— — = © - 


/. Reſolved upon the queſtion,, 

That George Withers, who was this day brought 
from the priſon of Newgate to the bar of this houſe, + 
be {cnt Priſoner, and delivered into the cuſtody of 
the Lieutenant of the Tower, there to be kept in 
eloſe cuſtody, and to be denied pen, ink, and pa- l 
per, and debarred from having any company to 
come unto him. And it is referred unto Mr. Pryn, 

Mr. Serjeant Charleton; Mr, Solicitor-general, Ser- 
Jeant Maynard, Dr. Birkenhead, Mr. Thurland, Mr. 


- 
* 


— 1 * 4 
£3 Z 


Smyth, Mr. Vaughan, and Mr. Clifford, or any 
5 ET i three 
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three of them, to peruſe the ſeditious infamous libel 
by him contrived, and draw up an impeachment 
againſt him, and . it to the houſe at their next 
meeting. | 


21 1 Oftabris, 1678, 


Ordered, | 
That a Committee be. appointed to examine con- 
cerning the murder of Sir Edmundbury Godfrey, and 
to enquire into the manner and means how he came 


by his death; and likewiſe to enquire into the parti- 


culars of the plot and conſpiracy, mentioned in his 
Majeſty's ſpeech, againſt his perſon and government; 


which Committee was impowered t to ſend for pw | 


_ Papers, ang . 
Ordered, 


| That an addreſs be made to bis Majeſty, by ſuch 


members of this Houſe as are of his Majeſty*s privy- 
council, humbly to deſire his Majeſty, that all pa- 
pers which do relate to the plot and conſpiracy, 
mentioned in his Majeſty*s ſpeech, againſt his per- 
ſon and government, may be communicated to the 
lad Committee. 


2 3 qua, 1678. 
Reſolved, &c. | 


That the matter — the plot and: an 


ſpiracy, mentioned in his Majeſty's ſpeech, againſt 


his perſon e eee eee 


the houſe. 


: Ordered, 
- That Mr. Michael 0 6 be: forthwith nt fi, 
to attend with the papers and examinations, taken by 
Sir n Godfrey, and now remaining in his 


377 
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cuſtody ſcaled up, touching the plot and conſpiracy 
mentioned in his Majeſty's ſpeech. KG 


nl, wen 
The papers of examinations taken by Sir Edmund 
bury Godfrey, touching the plot and conſpiracy, men- 


tioned in his Majeſty's ſpeech, which were delivered 
in by Mr. Michael Godfrey, were opened, and by 


Mr. Speaker read to the houſe. 


ex Orired, 


1 


That the chairman of the Committee, appointed 
to examine concerning the murder of Sir Edmund- 


zury Godfrey, do take into his cuſtody the papers of 
examinations, taken by Sir Eamundbury Godfrey, 
concerning the plot, mentioned in his Majeſly 


ſpeech. 


That Mr. Mpbite alias Whitebread, and Mr. Micho, 
be removed from the houſe where they are now, to 
Newgate, in caſe they be in a condition fit to be 
removed. | | | 0 Rel 


25 Oftobris, 1678. 
Mr. Speaker acquaints the houſe, that in pur- 


ſuance of the order of the houſe yeſterday, he 
had waited upon his Majeſty, and acquainted him 


with the informations the houſe had yeſterday re- 
ceived, and that his Majeſty was pleaſed to acknow- 


ledge the great care of this houſe, in the preſervation 
of his perſon and government; and that his Ma- 
jeſty was informed, that Mr. White alias Whitebread, 
and Mr. Micho, were at preſent very ſick, but that 
his Majeſty would ſend to ſee them; and if they 
were in a condition fit to be removed, they ſhould 
be forthwith ſent to Newgate, Hs 


Ordered, 


WS. DEBATES, 


Thar the members of this houſe, who are Juſtices 
of the peace for the county of Middleſex, do repair to 
the lodgings of Mr. White alias Whitbread, 

Mr. Micho, and take their examinations touching 
the plot and conſpiracy. mentioned in his Majeſty's 
ſpeech, againſt his perſon and government; and do 
flue out their warrants for ſearching their lodgings, 


and ſcizing all ſuch papers and ne relating | 


thereto, as ſhall be there found. 
25 Ofobris, 16 * poſt meridiem, 


Ordered, 
That the Secretaries be defired to move i King; 


that the keys of Mr. Langhorn's chamber may be 


delivered by the meſſengers, in whoſe hands the fame 


are, to the Committee appointed by the houſe to 


arch Mr. Langborw s papers and parry 


ty ii tf 
in 5 3 K 


26 Oftobris, 1678. 


a 

That an Wb addreſs be made to his Majeſty, 
a ſuch members of this houſe as are of his Majeſty's 
moſt honourable Privy-Council, to deſire his Ma; 
jeſty, that Mr. Coleman's papers, and all other pa- 
pers relating to the plot and conſpiracy, mentioned 
by his Majeſty in his ſpeech, maß be communicated 
to the houſe. | 

Mr. Secretary Wi Jamo. * e N Go 
in purſuance of the order of yeſterday, he had. at- 
tended his Majeſty, and acquainted him with the 
deſires. of this houſe, that a Committee of this houſe 
might have leave to ſcarch Mr. Langhorn's papers; 
and: that his Majeſty was pleaſed to give leave that 
the ſame may be ſearched, and had appointed two 


of 15 clerks of the council to aſliſt the Committee 


nder therein: 


and 
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therein: And that his Majeſty was pleaſed to deliver 
him ſome of Mr. Coleman's papers ſealed up, and 
ordered him to deliver the ſame to the houſe; and 
had atfs commanded him to acquaint the houſe, that 
the reſt of Mr: Coleman's papers were at preſent un- 
der examination before the Houſe of Lords; and 
that ſo ſoon as the Lords had done with chem, they 
ſhould be communicated to this houſe: And the 
papers were accordingly, by Mr. ne, Wilkam- 
Jon, delivered: 1 in, ſealed * | 


"uy Ofetris, 1678. 


Ordered, eee. Ds 
That his Majeſty be humbly deſired by ſuch 
members of this houſe, as are of his Majeſty's moſt 
honourable Privy-Council, that an inventory, or liſt 
of all Mr. Coleman's papers, which have been ſorted 
by the clerks of the council, may be communicated 
to this houſs ; and that all thoſe papers which are 


not ſorted, * may be ESR over to a Wen | 


of this houſe: 


© Ordered, 
Thar a Committee be appointed to examine Mr. 


Coleman, touching the and oa arcs the non, 
1 in 1 Hil Majeſty's 1 5 


70 CM 1678, N 


This 1 Ui informed that tha hats of f the 
council was 9 without, with ity Os 
. n 


That the papers be delivered to the clerk of ths 
houſe, and by him wunſmicted t to i ee 
appointed Wi examine- e che lame, | hg 


* P 
a 1 4@ E 27 524 
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22 


8 2 Nanu, — 


Ordered, | ; 

That the clerk of the council now "oy waiting, do 
forthwith attend with Mr. Harcourt's papers and 
writings ; and that all other papers and writings re- 
lating to the plot mentioned in his Majeſty's ſpeech, 
either in the hands of the Secretaries of ſtate, or in 
the hands of the clerks of the council, be forthwith 
communicated to this houſe, according t to the leave 
graciouſly given by his Majeſty. 


22 RG 17 


Reſolved, 

That an humble addreſs be made to his Majeſty, 
by ſuch members of this houſe as are of his Majeſty's 
Privy-council, to deſire his Majefty, that ſuch letters 
and papers which relate to the plot now under exa- 
mination, ' as have not been peruſed wy this err 
may be communicated to them. 


29 Nirvembris; 1678. 


A meſes from the Lords Wy Sir nne * and 
Sir Samuel Clark. 


Mr. Speaker, 

The Lords have received HOARY that there 
is a faculty under the ſeal of Cardinal Barberini, for 
diſpenſing with the taking of the oaths, and other 
things, in the hands of a member of this houſe, 
which their Lordſhips deſire may be communicated 
— them. | | 
0 Sir Jolm Ki br id the — that the a 15 
mentioned by the Lords was found 7 among at: 


* 
i 
1 
1 

| 
i 
[ 
i 
| 
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land's papers, and he delivered the ſame in at the 
clerk's table; which being read by Mr. Speaker, 


Ordered, 

That the ſaid paper be ſent to the 3 and 
chat Mr. Speaker do acquaint the meſſengers, that 
when their Lordſhips have peruſed the lame, this 
houſe does expect it ſhould be returned again, in 


order to be entered in the journal of this houſe: And 


the meſſengers being called in, the ſaid paper was 
delivered to them, and Mr. Speaker RR them 


with the pleaſure of the houſc. 


26 Aprils, 1679. 


Reſolved, | 
That an humble addref be made to hin Majeſty, 
to deſire his Majefty to give order for the execut- 


ing of Pickering ; and alſo to give order to the 
Judges, to iſſue out their warrants for executing the 


_ ſeveral popiſh prieſts, which oy have m 


in their ſeveral circuits. 
5 Maii, 16 79- 
- The Lord Ruſſel acquaints the houſe, has his 


Majeſty had commanded him to let the hou: know, 
that his Majeſty is willing to comply with the re- 
queſt made to him by this houſe, concerning Picker-. 
_ 7ng, and that the law 1 os en him en. 


ingly. 


ceives to ſome examinations. 


8 Mai 1679, ” meridiem.. 


| WIR Lhe: ks ng | 
| pond to 70 ed 2 Lords journals, and ſee, inter 


alia, 


As to the e eee prieſts, the Houſe of — 
have ſent for them, in order, as hi e con. 


fre 
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alia, upon what grounds the condemned popiſh 
prieſts are ſent for, that the Committee had inſpect- 
ed the journals, and taken out copies of their pro- 
ceedings, which he reported to the houſe. 


20 Maii, 1679. 


Ordered, ads 
That a meſſage be ſent to the Lords concerning 
the condemned poptſh prieſts, ſent for up to London 
from the ſeveral county goals, by order of their 


Lordſhips. if 


22 Mai, 1679. 


Sir William Frank reports from the Committee 


appointed to draw up and prepare a meſſage to be 


ſent to the Lords, concerning the popiſh prieſts 
condemned in the circuits, that the Committee had 
agreed upon a meſſage to be reported to the houſe, 
which he read in his place, and afterwards delivered 


the ſame in at the clerk's table, where the ſame was 


twice read, and upon the queſtion, agreed, and is 
as followeth, (viz.) : 

The Houſe of Commons having made an humble 
addreſs to his Majeſty, that he would be pleaſed to 
give order to the Judges, to iſſue out their warrants 
tor the executing the ſeveral popiſh prieſts condemn- 


ed in the ſeveral circuits; and his Majeſty having 
been graciouſly pleaſed to ſignify to the Houſe of 
Commons, that your Lordſhips have ſent for them, 


in order (as he conceived) to ſome examination: 


And the Houſe of Commons being alſo informed, 
that the ſaid prieſts have, by order from your Lord- 


ſhips, not only been brought out of the ſeveral 
counties, where they were condemned, but continued 
yet in Newgate, and other priſons, in or about the 


cities of London and Weſtminſter, by reaſon whereof 
the execution of the ſentence pronounced upon them 
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is ſtill delayed, do deſire of your Lordſhips, that 


the faid prieſts may be forthwith remanded to the 
ſeveral counties where they were condemned, that 
ſo they may be executed, EONS to the judg- 
ments paſſed upon them. 


25 Ofobris, 1 Will. & Marie. 


The houſe being informed, that ſeveral of the 
priſoners of the Tower, were now bailing in the 
court of King*s-Bench, being brought thither by the 
Governor of the Toer, by vertue of a Habeas Corpus 
awarded for that purpoſe, particularly Sir Thomas 
Fenner, Mr. Richard Grabam, and Mr. Phil 
Burton. 


e 


That Sir "Thomas Fenner, Mr. Richard ben, 
and Mr. Philip Burton, be immediately brought to 


this houſe by the Governor of the 7 ower, to anſwer 


to ſuch matters as ſhall be objected againſt them. 

And Mr. Speaker iſſued his warrant according]y, 
and the fame was ſent by the Sen at Arms at- 
tending this houſe. 


Afterwards, the Segen acquainted the houſe, 


that Sir Thomas Jenner was bailed, and gone out of 


court, and that Mr. Graham was bailing i in the court ; 


and that notwithſtanding he had delivered the war- 


rant to the Governor of the Tower, and that he was 
coming with Mr. alen ane Mr. Burton. 


Ordered, 


That Sir Thomas Femity be-ſent for in esd of 
the Serjeant at Arms attending this houſe, to anſwer 
to ſuch maters as ſhall be objected againſt him. 


The houſe being informed, that Mr. Burton and 
Mr. Grabam were at the door; they were ſeverally 


the 


us 
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the ſeveral matters mentioned in the ſaid report; and 


heard what they could ſay touching the fame. 
And being withdrawn, | 


Ordered, | _ 
That Mr. Richard Grabam, and Mr. Philip Bur- 
ton, be committed to the cuſtody of the Serjeant at 
arms atrending this houſe, for ſeveral high crimes 
and miſdemeanors objected againſt them. 


7 


Reſolved, _ 
That a Committee be appointed to examine wit- 
neſſes againſt Mr. Graham and Mr. Burton, and to 
prepare a charge againſt them. 
And it is referred to, Sc. 


4 Januarii, 1697. 


The houſe being informed, that * Mr. Reginald 
Marriot had ſent to ſeveral members of this houſe, 
letters, acknowledging that he had been concerned 
in the irregular indorſement of Exchequer bills; and 
therein offered fully to relate how that notorious 
practice had been projected and carried on, and in 
what manner he had been drawn into the ſame. 


+ Ordered, 


* 


That the faid Mr. Reginald Marriot be ſummons 
ed to attend this houſe immediately, and the faid 
Mr, Marriot attending accordingly, he was brought 


in by the Serjeant at Arms attending this houſe to 


the bar, where he delivered an account of his know- 


ledge of that matter in writing, ſigned by himſelf, 
which he read at the bar, and afterwards delivered 
into the houſe. | 


* Mr. Reginald Marriot was under proſecution „by order of 


the Lords Commiſſioners of the Treaſury, and was under bail. 
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Ordered, : ts 

That the examinations taken before the Lords of 
the treaſury, relating to the irregular indorſement of 
the Exchequer bills, be laid before this houſe. 

A motion being made, that the houſe will order, 
that all proſecutions at law againſt the ſaid Mr. Mar. 
riot, be ſtayed during the pleaſure of the houſe ; 

And a debate ariſing thereupon : 


Reſolved, n 
That the debate be adjourned till to-morroy | 
morning. 


Ordered, 8 


That the faid Mr. Marriot be taken into cuſtody 
of the Serjeant at Arms attending this houſe ; and 


that no perſon be permitted to converſe with, or 


bring any letters to him, without leave of the hon. 
5 Fanuarii, 1697. 


Mr. Lowndes, according to order, preſented to 
the houſe ſeveral papers, relating to the exami- 
nations, taken before the Lords of the treaſury, 
touching the falſe indorſement of the Exchequer bills, 

The houſe reſumed the adjourned debate of ye- 
ſterday, touching the ordering the ſtay of any pro- 
ſecution at law againſt Mr. Marriot, 


Ordered, nemine contradicente, 
That all proſecutions at law againſt Mr. Reginald 
Marriot, in relation to the falſe indorſement of Ex- 
chequer bills, be ſtayed, during the pleatures of this 
houſe. | | 72 
But nothing more was done in this buſineſs. 


* 


P R O. 


1 


os 


A. 1704. DE B AT E 8. 387 


PROCEEDINGS 


IN THE 
er, | i 
or | 

| Houſes of Loxps and Commons, 
CONCERNING THE | 
Occaſional Conformity Bill. 1 
xdy N the 25th of November, a motion was made [ 
ind in the Houſe of Commons, for bringing in the q 
or W bill againſt occaſional conformity: Great oppoſition 
ur, W was made to it; the court was againſt it, but it | 
was Carried by a great majority, that ſuch a bill E: 
ſhould be brought in. So a new draught was form- ; 
ed In it the preamble, that was in the former bill, : 


to W vas left out. The number, beſides the family, that 
mi- made a conventicle, was enlarged from five to 
ry, N twelve: And the fine ſet on thoſe who went to con- 
ills. MW venticles, after they had received the ſacrament, be- 
ye- W fides the loſs of their employment, was brought 
ro- don to fifty pound: Theſe were artifices, by which 
it was hoped, upon ſuch ſoftnings, once to carry 
the bill on any terms: And when that point was 
gained, it would be eaſy afterwards to carry other 
bills of greater ſeverity. There was now ſuch a di- 
Eu- viſion upon this matter, that it was fairly debated 
this in the Houſe of Commons: Whereas before, it went 
there with ſuch a torrent, that no oppoſition to 1t 
could be hearkened to. When it went up to the 
Lords, it occaſioned one debate of many hours, 
whether the bill ſhould be entertained and read a 
ſecond time, or be thrown out. The Prince ap- 
"CH - peared 


Speech in 
ho tabs 
of Com- 
mons, for 
the bill 
againſt Oc- 
caſional 


Conformity 


PARLIAMENTARY A. 1704, 
peared no more for it, nor did he come to the houſe 
on this occaſion: Some who had voted for it in the 
former ſeſſion, kept out of the houſe, and others 
owned they ſaw farther into the deſign of the bill, 
and ſo voted againſt it. Upon a diviſion it was 
carried, by a majority of twelve, not to give it a 
ſecond reading, but to reject it. The followin 
ſpeech was made by a member of the Hduſe of Com- 
mons, on that occaſion, and ſeems to contain the 


fenſe of the majority of that houſe. 
Mr. Speater,. 


5 ſpeeches, to give us ſo many aſſurances of 
* ſupporting the Church of England as by law eſta- 
bliſhed; and alſo ſuch inſtances of being punctual 
* to her promiſe in this particular, that I think ſhe 


very juſtly deſerves the title of Defender of the Faith. 


Her defire to ſee this bill ſucceed the laſt ſeſſions 
* of Parliament, was fufficiently ſhewn by the 


Prince of Denmark's conſtant attendance upon 


it; and I believe the reaſon why ſome perſons 
* oppoſed it, was becauſe the Queen ſeemed to 
© eſpouſe it. FE | 
But pray, Gentlemen, let us conſider, how this 
* bull came to be loſt? Why, two or three noble 
Lords were by turns to be abſent ? The miſcar- 
* riage of the bill was imputed to their want of at- 


. © tendance, when at the ſame time they were deſired 


to be out of the way. And is it not a ſhame, that 
* we, who have given fourſcore millions of money 
for the preſervation of the proteſtant religion, 
* ſhould have 7rimming at laſt in a bill to prevent 
* hypocriſy ? | 

It was a law among the Athenians, that when any 
* mutiny or difference aroſe in the city of Athens, 
* the inhabitants ſhould take one ſide or other, or 
* elſe they baniſh them the city: And truly, Sir, 
* when members of Parliament, and Miniſters of 


2 State 


$ H ER Majeſty has been pleaſed in all her | 


A. 


A. 1704. DEBATES. 389 
© State ſtand neuter, in matters that nearly concern 

the intereſt of the church of Exgland, and have not 
courage to own their opinion, I think they very 

yell deſerve to be turned out. Every * Gentleman * Deſigned 
« here is ſent up to give his vote, and when he de- bd 
* clines that, he cannot be properly ſaid to ſerve the into the 
place he repreſents. This I take to be the worſt Sauber, 


chamber, 


ſort of cowardiſe. | when the 
ueltion Was 


But pray, Sir, let vs enquire into the meaning of put for paſ- 


* all this rimming. Are we afraid to diſoblige a par- ns the bil. 


© ty of men, that are againſt the church and govern- 
ment? Whoſe principle of hatred and malice to the 
family of the Stuarts deſcends to them by inheri- 
*tance ? Men, Sir, that offered open violence to her 
Majeſty's royal grand father; men that have not on- 
ly the impudence at this time to juſtify that fact, 
but to turn the day of his murder into ridicule, and 
keep a calves- head. feaſt in the city. And can we 
imagine that thoſe who are enemies to her Ma- 
jeſty's perſon and office, and that wehe for hin- 
dering her from coming to the throne, would 
not be glad of any opportunity to ſhove her out 
*of it? | 

* Are theſe the men to be countenanced and en- 
couraged? This, in plain Eugliſbd, makes me 
believe this Miniſtry has too great a reſemblance 
* of the laſt; that my Lord S- -a is riſen from 
* the dead, and now become Prime Minſter of 
State. 

And now I am upon this ſubject, give me leave 
to tell ſome Gentlemen here, who have been bel- 
* lowing and roaring againſt perſons for taking places 
in the late reign, that it is a reflection upon them 
to hold and continue their places, in the company 
* of thoſe that they have been exclaiming againſt. 

They may remember, if they pleaſe to recollect 
the language in the late reign——dSir, you muſt 
turn this Gentleman out, or elſe I cannot ſerve you. 
* And if any Gentleman was in the intereſt of the 
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church of England, twas a ſufficient exception 
* againſt his being employed. No Gentleman of 
* that principle was then thought fit to be a Deputy. 
Lieutenant, or a Juſtice of the Peace. It we 
* would take the ſame reſolution, and the ſam: 
© ſpirit, things might be better managed than they 
© are, | 

J did wonder to hear ſo many B-—s againſt 
© this bill, but that wonder ceaſed, when I conſider- 
ed whom they owed their preferment to. The A. 


| © B——p of C9, I think was promoted to 
that ſee by my Lord S 's intereſt 3 and being 


© aſked what reaſons he had againſt this bill, replicd, 
He had not well conſidered the bill, but that my Lurd 
* S=—r told him it ought not to paſs.— This was a 
very weighty reaſon for the head of our C———h 
to give; and yet, I dare ſay, none of the reſt of 
* them could give a better. One would be provok- 
ed by the late behaviour of the B-—s, to move 
* for leave to bring in a bill for the toleration of 
Ep cy for, ſince they are of the fame prin- 


* ciples with the diſſenters, it is but juſt, I think, 


* that they ſhould ſtand on the ſame foot. 
Now, Sir, give me leave to anſwer ſome objec- 
tions made againſt this bill. The firſt is, that i is 


© wnſeaſonable at this time. Why unſeaſonable ? Is 


it not as ſeaſonable for us to paſs a law, for the fur- 
* ther defence of the church of England here, as it 
was for Scotland to paſs an act laſt ſeſſions for the 
* ſecurity of the kirk there? Why unſeaſonable ? 
does the ſucceſs of our arms abroad, or the levy- 
ing money at home depend upon it? No Gentle- 
man can fay, that either of them do; and ſince 
there can be no objection made againſt the good 
© neſs of the bill, why ſhould we deter the putting it 
in execution? LS 
Another argument againſt this bill, is, that if will 
* create diviſion. Are we to allow a ſchiſm to avoid 
5 diviſion ? The diſſenters hold it lawful to com- 
* municate 
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mũnicate ſometimes, and if ſo, why unlawful to 
© communicate at other times? But oh! The fear of 
« offending diſſenters is to be urged as an argument, 
* and not provoking the church of Eugland: Either 
the miniſtry muſt think we are ſo good natured, as 
* not to be diſpleaſcd at any thing they do, or elſe 
that our number is ſo inconſiderable, that they do 
not value it if we are difpleaſed,  / 5 

Another argument againſt this bill proceeds from 
* the number and ſtrength of the diſſenters. This I 
take to be an excellent argument for the bill; for 
if they are ſo ſtrong and numerous, it is high time 
for us to guard our ſelves againſt them, and J appeal 
* to every Gentleman here, whether one diſſenter in 
place, is rot capable of doing more miſchief to the 
church of England, than ten out of it? Suppoſe, 
Mr. Speaker, the diſſenters had the power in their 
hands (as they will certainly in a ſhort time, if not 
* reſtrained) would they admit the church of Eng- 
* land into places of truſt, and into the legiſlature, 
* upon occaſional conformity? 

Her Majeſty has been ſo generous as to offer 
* what further ſecurity they think fit for the religion 
in Scotland; how comes it, that ſome Gentlemen 
* ſhould repreſent her Majeſty ſo much concerned to 
* preſerve a religion ſhe is not of, and fo unwil- 
ling to grant a ſecurity for the church in which 


* ſhe expects to be ſaved; according to this method, 


* one might expect the Scotch covenant to be brought 
* again into England, and that the preſbyterian par- 
ty of that kingdom, ſhould remonſtrate (as they 
did to her royal grandfather) the neceſſity of 
* having one religion, and one worſhip in both 
* kingdoms. 
© We have been under great expences in keeping 
* theſe Gentlemen out, and have been traduced as 
* perſons deſigning a French government; and all 
the return we are like to have for our ſervices and 
* ſufferings, in our purſes and reputations, is, that 
C 0 4 theſe 
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* theſe perſons are like at laſt to become our maſters, 
© which is a very great diſcouragement. 

Mr. Speaker, I take this practice of occaſion! 
conformity, to elude the force of one of the beſt 
© Jaws made in the church of England's defence, that 
* it is ſcandalous and knaviſh in it ſelf, and I will pre- 
* tend to foretel this, that by the benefit of this oc- 
* caſional conformity, the diſſenters will come to 
© be the majority of this houſe, and then I will ven- 
ture to pronounce the days of the church of Eng- 
land few. That I may not ſee ſuch diſmal effects 


* of our pretended moderation, I heartily wiſh fuc- 
* cels to this bill. 


On occaſion of the firſt reading of the bill in the 
Houſe of Lords, a learned and illuſtrious Prelate 


made the following admirable ſpeech, in oppoſi 
tion to it. 


* My Lords, . 

] Am very glad to find, that how much heat ſoever 

this matter has raiſed abroad, yet none of that 
has appeared in all this debate: If a heat of zeal has 
* appeared in ſome, yet nothing has been mixed with 
it unbecoming the dignity of this houſe, and the 
* ſolemnity of a great council: It is a diſadvantage, 
* eſpecially to one of this Bench, to ſpeak againſt any 


thing, that, in the ſound, and firſt appearance, 


© ſeems to be intended for the ſervice of the church; 
and I am ſure, if I were not fully convinced that it 
$ 1s not ſo, but that, how well ſoever it may be in- 
* tended by ſome, the effects of it will be quite con- 
* trary, I could not have a heart, or a face to ſpeck 
* againſt it, but ſhould promote it with all poſſible 
* zeal. 

« I confeſs I am already bound up, as to this parti- 
$ cular, and determined by a promiſe ſolemnly made 
+ to the Queen. Her Majeſty recommended union 


$ to us, with a particular vehemence of ple, when ſhe 
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* ſaid, ſhe wanted words 10 expreſs how earneſtly ſhe de- 
* fired to ſee union, and a good agreement among her 
« ſubjeFs. I am ſure we muſt all want words to ex- 
« preſs a due ſenſe of that royal tenderneſs and 
care of us. In our addreſs to her Majeſty we 
* promiſed, not only to avoid, but to oppoſe every thing 


* that might tend to create diſunion and diſorder : And 


I do freely own, that J had then this very thing 
* in my thoughts, as I believe a great many 
others had, and therefore I look on my ſelf as 
* under an obligation now to perform what I then 
5 promiſed, 

I know ſome of our order, as well as my {lf in 
particular, have been very zndecently, and I hope very 
* unjuſtly too, treated in many printed /bels upon 
this very account; as if we were the enemies to 


| © the church, becauſe we cannot think this bill for its 
* ſervice. The ſtation we are in, ſets us above the 


* anſwering every ſpiteful writer. But next to the 
Queen, we owe it to your Lordſhips to ſatisfy you, 
* if any thing ſticks with you. We hope we may ap- 
* peal to the world, and to our dioceſſes in every par- 
* ticular, whether our labours do not ſhew a true zeal 
for the church in all its concerns? We are the 4/- 
* ciples of the croſs, and muſt go through good report, 
* and ill report, but we hope we are fo well known, 
* and have acted fo long in a publick ſcene, and 
* have acted ſuch a part on it, that we may reckon 
* our ſelves above ſuch calumnies. 
Even St. Paul ſaid, he became a fool in glorying, 
but it was when others compelled him to it: We 
muſt freely own that there have been ſuch ſeverities 
among us in every reign, fince the reformation, 
that theſe are blemiſhes not eaſily wiped off. The 
Burnings in King Edward's reign is the reproach 
of that time. The capital proceedings in Queen 
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0 


* Elizabeth's reign, and the ſevere act of the 25th 
5 year of it, that puniſhes meetings with impriſon- 
ment, baniſhment and death, is a blemiſh even wo 
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© that long and glorious reign. The repeal of that 
act paſt in both houſes, and it is kuown by what ma. 


nagement it was, that it was not tendered 10 the roy 


* affent. The mention of Queen Elizabeth's reign leads 
me to take notice of what has been ſaid in relation 
to the maxims, by which ſhe governed her {clf, as 
if ſhe had been inflexibly ſteady in the obſervation 
© of the laws in matters of religion. It is certain, 
© that ſhe treated the Papiſts all along with very par- 
« ticular indulgence: She would have the Peers ex. 
cuſed from the obligation to take the oath of ſu- 


© premacy z, ſhe employed Papiſts in all her affairs; | 


they were Privy-Councellors, and Lord-Lieutenants, 


© her Lord Treaſurer proteſted againſt all acts for the 


© reformation, and was known to be a church Papiſi, 
© or an occaſional Conformiſt ; and yet he continued in 


_ © that great poſt 14 years till he died; ſhe encourag- 


* ed the occaſional conformity of Papiſts, and appre- 
* hended no danger in that, even from them; and 
yet, I hope, it will be acknowledged that there was 
more reaſon to be afraid of them, conſidering both 
their numbers, and the hopes of a popiſb ſucceſſor, 
than we have now to be afraid of the Diſſenters. 
she encouraged occaſional conformity, and no body 
was uneaſy at it; but the Pope ſaw what it was like 
to end in, and therefore he took care to put a ſtop 
* to it. ; 

»The ſeverities in King Fames's reign caſt a blot 
on it; and the proceedings in the S7ar-Chamber, and 


1 2 the High-Commiſſion, are ſet forth by a noble * Hiſto- 


rian, as things that did not a little contribute to þring 
on. us the miſeries of a civil war. The proceedings in 


* King Charles the IId's reign were ſevere, and ſet on 
* with bad deſigns. That in a time both of war, 
* and of a plague, ſuch an act as the Five-mile-ait 
* ſhould have paſt, will amaze all that do know the 


< ſecret of that time. Soon after the reſtoration, it 


had been a very eaſy thing to have made up all dif- 


* ferences among us, but the deſign was to inflame 
them; 


* 
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* them; and that matter was far driven as we all 
know. The Earl of Briſtol called together a meet- 
ing of the chief of the Papiſts, and tendered them 
an oath of ſecrecy, as the Lord Stafford told me 


in the Tower, and told it likewiſe at the bar of the 


* houſe ; he then told them, that the breach between 
the Church and the Diſſenters was now fixed, and 
* would be carried further; it was therefore their in- 
* tereſt to make uſe of all the provocations the diſſen- 
ters might meet with, and to offer their aſſiſtance 
* to them, in order to the engaging them to petition 
for a general toleration: Yet they could never be 
* brought to it. When the declaration for a general 
* toleration, in 1672, was queſtioned in Parliament, 
* which brought on the act of the Tet, ſet forth in the 
* preamble of this bill, the Lord Clifford got ſome to 
* move in favour of the Diſſenters, hoping that would 
have provoked either the one ſide or the other, and 
* that either the church party might be offended, with 
* the motion, or the Diſſenters, with the refuſing it. 
That was ſtopt by Alderman Love, who deſired, tho 


* his own perſuaſion was well known, that nothing 
with relation to them might intervene to ſtop the ſe- 


* curity, that the nation, and the proteſtant religion 
would have by that act; in this he was ſeconded 
by moſt of that party, ſo that the act was obtained 
in ſome meaſure, by their aſſiſtance, and therefore 
it would be hard to turn it againſt them; for the 
King was then highly offended with them, for the 
giving up his declaration. This wrovght ſo much 
* on that houſe, that was ſo zealous for the church, 
© that they ordered a bill to be brought in for the eaſe 


of Proteſtant Diſſenters, in which little progreſs was 


indeed made, yet to the end of that Parliament, the 
* conventicles were held very publickly, and they 
* never paſſed a vote, or made an addreſs againſt 
them. In the end of King Cbarles's reign we all 
remember, that a new proſecution of them was ſet 
* on foot, and even then when the ſeverities 1 
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them were very hard, they were ſollicited by the 
agents of the court to petition for a general tolera- 
tion, but they could not be prevailed on. What 
ſome of them did in King James's reign is well 
known, and cannot be excuſed. By all this we ſce, 
that the whole management with relation to diſ- 
ſenters, was an artifice to advance a popiſb intereſt, 
which muſt needs give a juſt jealouſy of every thing 
that looks that way. After the late King had deliver- 
ed us from all our fears and dangers, to whom (iet 
ungrateful and malicious men treat his memory as they 
pleaſe) we owe our preſent happineſs, and that we 
are now ſitting here, his next care was to ſecure the 
church of England by the act of toleration, which 
has not only ſet the Diſſenters at eaſe, but has made 
the church both ſtronger and ſafer, ſince God has 
ſo bleſſed our labours, that we ſee the Diſſenters loſe 
as much ſtrength as we gain by it. The heat raiſed 
by thoſe diſſentions is much allayed, and their num- 
bers are abated by a moderate computation at leaſt 
a fourth part, if not a third. But now they are 
alarmed and begin to put on more zeal, for they 
apprehend the volęration is aimed at, and that how 
little ſoever ſeems to be in this bill, ir is a ſtep, and 
will be followed by more, that are kept in reſerve 
till this point is once gained. The next ſtep may be 
for their wives and children, and fo the matter may be 
carried on till the whole toleration is broke through. 
If one picks at a great dyke that keeps out the ſea, 
it will be thought, how ſmall a breach ſoever he 
makes at firſt, that he deſigns a total inundation. 
This ſeems to weaken and ſhake the toleration, fo 
men will grow jealous, and be on their guard, and 
oy this means we of the church ſhall not have fo 
free and unexcepted an acceſs to work on their rea- 
ſons, which we now do with ſo much ſucceſs, when 
once their paſſions are kindled againſt us. The pre- 
< ſent ſtate of our affairs makes this yet more unſea- 
* ſonable. It is a common maxim, followed even by 


perſecutors 
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* perſecutors, to keep things quiet at home, when 


Nations are engaged in war; eſpecially in ſuch a 
war as this, which is for univerſal monarchy, where 
all is at flake. There may happen great accidents 
in war, and it is no way adviſable to raiſe diſcon- 
tents or apprehenfions in great numbers at home, 
which may come to have very ill effects, when 


we are in no good condition to deal with them. 


* I know ſomewhat of foreign affairs: Puring the 
firſt ſix or ſeven years of the laſt reign, it was 
the common topick of the agents of France, in the 
courts of our Allies, that England was fo difjointed 
by factions at home, that there was no truſting to 
it; no doubt the fame arts are now practiſed. Por- 
tugal and Savoy are two Allies of the greateſt conſe- 


quence to us, who have no ſtrength to reſiſt the 


force that will be poured in upon them, but as they 
hope to be ſupported by the treaſure, the fleet, and 
the aſſiſtance of England. Any thing that divides 
and weakens us mult give them a melancholy pro- 
ſpect, and may make very dangerous impreſſions 
on them; whereas our nion at home, and the main- 
taining the happy calm the nation is now in, will 
encline them to depend more firmly on our trea- 
ties with them. 

* Some things give a juſt ſuſpicion, when the men 
who promote them, and write for them without 
doors, are the known and avowed enemies of the 
government, who deny the Queen's title, and are 
looking to one beyond Sea. Can we think that thoſe 
who ſeparate from our churches, and have raiſed a 


ſchiſm in ir, can be zealous for the peace and or- 


der of the church? They are zealous for ſomewhat 
elſe, and therefore we may well believe their zeal 
in this particular, is with a view to that to which 


they are driving. One author, who has writ two 


books in behalf of this bill, is known to be the 


* furiouſeſt Facobitein England, and does not conceal it, 


© even 
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© even in thoſe books. In one of theſe he ſays, He is 


one called an high churchman. Theſe are new terms 
of diſtinction, raiſed on deſign to diſtract us yet 
more. I know no high church, but the church of 


Rome; and that author L— has in another book 


ſhewed us, how near he comes to that church, when 
he propoſes, That a treaty may be ſet on foot between 
our Convocation, and the Aſſembly of the Clergy of 
France ; and bat we ſhould abate the Regal Supre- 
macy, and they the Papal, and then, he fancies, all 
other matters could be eaſily adjuſted : So here we 


| fee who are to be called high church. Our legal eſta- 


bliſhment founded upon primitive pattern, 15 the 


true meaſure of our church; and thoſe who riſe above 


it, are as much out of the way, as thoſe 200 fall be- 
2 zt, But I knew one of the eminenteſt Papiſts of 
the age, who uſed often to ſay, He was for the church 
of England as by law eſtabliſbed; I took the liberty 


to aſk him how ſuch a profeſſion did agree with 


his ſincerity ? He anſwered, He looked upon the laws 
of Queen Mary as yet in full force, for he thought Queen 
Elbe, who repealed them, had no more right 10 
the Crown than Oliver Cromwell had, ſo that her 
laws were no laws, I confeſs, ever Gince that time, 
J have been jealous when I hear ſome perſons pre- 
tend ſo much zeal for the church of England. The 
fury with which this matter is driven, does height- 
en the jealouſy. What great matters could this 
bill e, if there were not {ſomewhat under 
1 

How comes it that our Bench ſhould be inde- 
cently treated, becauſe we cannot all of us think 
it ſeaſonable, and do not apprehend that, we need 
it? We have in the whole courſe of our lives ad- 
hered to the intereſt of the church at all perils, and 


in all times, without ever once in any particular 


* leaning to the Diſſenters: And yet we, who have 


852 been our whole life long, by our labours and wri- 


6 * tings, 
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as the underminers, becauſe we cannot comply 


with other men's notions. The head of our * order Archbiiop 
is miſrepreſented with as much injuſtice as virulence, Canterbu- 


tho? he ſtood as in the front of the church in the” 
molt dangerous times; and falſe ſtories are made, 
and publickly reported of him. I love not to uſe 
harder words, but this could be the better born, 
if it were not for the relations and dependencies of 
thoſe who vent 'em. I my ſelf have met with a 
larger ſhare of ſuch treatment, though in no ſtep 
or part of my life, I ever gave the leaſt occaſi- 
on for it. When I wrote the hiſtory of the reforma- 
tion, for which I had the thanks of this houſe, I 1 
was then under no byaſs; I had neither favour 
nor intereſt to tie me, ſo that [ wrote purely what 
was my own ſenſe of things; and yet I took 
care to mark all the firſt beginnings of Non 
conformity, all the grounds they went on, and all 
the colours that impoſed on them, and have ſhewed 


the miſtakes and weakneſs of every one of them, 


with an honeſty and zeal that ought to fet me be- 
yond ſuſpicion. But I own I began the world on a 
principle of moderation, which I have carried down 
thro? my whole life, and in which I hope I ſhall 
continue to my life's end. There was a time when 
thoſe who are now ſo furious, and perhaps fo full of 
hopes, needed my ſervice, and I had ſome credit, 
which for ſome years was chiefly imployed in their 
behalf. Your Lordſhips may remember with what 
vehemence I pleaded, for excuſing the deprived 
Biſhops from the oaths. Others were then, and 
are now in great poſts, who, Iam confident, will 
do me the juſtice to own, that I was the common 
agent both for Papiſts and Facobites in diſtreſs; for 
which we are now ſo ill rewarded. But now to ſpeak 
to the title of the bill, occaſional conformity, I cannot 
in the general condemn this, but as it is accompa- 
nied with error and miſtake, For a PAT in- 
| * Trance, 
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© ſtance, I my ſelf was an occaſional conformiſt in 
© Geneva and Holland. I thought their churches 
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were irregularly formed, under great defects in their 
conſtitution, yet I thought communion with them 
was lawful, for their worſhip was not corrupted ; 
but at the ſame time I continued my communion 
with our own church, according to the liturgy of 


this church, with all that came about me. And if 


the defigns of ſome of the promoters of this bill, ſhould 
be brought about, and I driven beyond ſea, (nl: 
among other unpardonable people, I ſhould be at firſ 
knocked on the head) I, in that caſe, would commu- 
nicate with the foreign churches, but would like- 
wiſe gather all of this church about me, and {till 


continue to worſhip God, according to the liturgy, 


to my life's end. So I think Occafional Conformity, 
with a leſs perfect church, may well conſiſt with 
the continuing to worſhip God in a more perfect 
one. It remains then a point of opinion which 
church or ſociety is the leſs perfect. In this I am 
very ſure our church is the more perfect and regular, 
and that the ſeparation 1s founded upon error and 
miſtake ; and that true edification is among us, 
and not among them; but ſome of them by un- 
happy education, think otherwiſe, and in this 
they are certainly to blame, as they are in every 
part of the ſeparation. But if it is intended to 
tolerate them under their other miſtakes, I do 
not ſee why this ſhould not be tolerated likewile, 
ſince it is much leſs dangerous than the other 
. 228M which are not at preſent complained 
of. 5 
* The noble hiſtorian, whom ye are now all read- 
ing with much pleaſure, finds great fault with thoſe 
who did not go to the French churches, even where 
they had an Ambaſſador's chappel to reſort to, tho 
this was certainly an Occaſional Conformity with a 
leſs perfect church, where there was no obligation 
to go to it; and when they had a more perfect 
DD * one 
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one at 8 It has been a topick inſiſted on by 
all who have writ againſt the Diſſenters, from the 
firſt beginning of the diſputes down to the preſent 
times; they have been always called on to come 


as near the church as they could, and to do all that 


they could do with a good conſcience, and there- 
fore before the wars, great difference was made 
between the Puritans and the Browniſts or Sepa- 
© ratiſts, on this very account: But now all that is 
© reverſed 3 the Separatiſts are well lookt on, where- 
© as thole who come much: nearer us are diſcou- 
* raged, tho we all ſee, that this is a ſtep, by which 
many come over entirely to us, and the children 
of others do enter into a conſtant communion with 
© us; and ſhall we go to caſt a ſcandal on this to 
8 diſcourage i iti 
In my dioceſe, tho& who are Occafional Confor- 
miſts out of principle, who ſometimes go to 
church, and go ſometimes to meetings, are without 
number ; who yet have no office, and ſeem to pre- 
tend to none; I confeſs I do not deſire to prels it 
too; hard upon them, that they may-not do both, 
leſt this inſtead of keeping them from meetings, 
hinder them from coming to church. I have heard 
but of one in office in my dioceſe, who goes to 
meetings, and that is only to a weekly lecture. 
. © Therefore, ſince Occaſional Conformity is only to 
be blamed, when it goes upon an error and a miſ- 
taken rinciple, I do not ſee-why it ſhould be worſe 
nouns than the errors that are now tolerated, for 
it is of all the other errors, that which has done 
the greateſt ſervice to the church. —_ 
* I now come to the bill itſelf: I miſs a nite 
$ * here, that was in the former bill, in favour of tole- 
* ration, which is now left out; I confeſs I don't know 
* how it came to be there, for it did not very well 
„ agree wich the bill, eſpecially as it was firſt ſent 
up to us. It put me in mind of a clauſe in the ſen- 
Vol, IV. D d | © tence 
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| ©:tence of the Inquiſitors; when a Heretick is con- 


£ demned; and delivered to the ſecular arm, they con- 


jure the Magiſtrate by the mercies of God, and the 


£ bowels of Jefus Chriſt, that no harm be done to the 
© obſtinate Heretick, neither in life nor limb; but 
© all this is but farce, for he is to be burnt immediate- 
© ly : Yet after all, theſe words were a folemn decla- 
© ration, that could not have been forgot, if other 
matters had been afterwards offered at: They are 
© now left out with great ſincerity, no doubt, bes 
© who do not intend to maintain the toleration ad; 
© a very honeſt part when they will not profeſs it! ] 
know it may be faid, let us put in theſe words, and 


* ſtand to them. But ſtill this will not lay the appre- 


© henſions, that the leaving out theſe words muſt raiſe, 
© as if the original deſign of this bill was to ſtrike at 
< tbe toleration; and that cherefore thoſe who have 
© contrived it, would not limit themſelves by words 
of their own framing, ſo they may, to carry their 
© point, conſent to their being put in by others, to 
'* which they do only give way, which they will not 
think to be ſuch a tye on them, as if they had, of 
* one accord, put them in the firſt draught of the 
© bill. There are other words in the preamble, that 
© do not appear to me to be well grounded after the 
two acts, the corporation aft and the zeſt aft are ſet 
forth. It is inferred, that it was intended, that all 
men comprehended in them ſhould be, and always 
continue to be of the communion of the church of 
England. By the firſt of theſe acts, no man could 
© bear office in a corporation, unleſs he had received 
the ſacrament within a year before; and by the 


: © other, he who had a place of truſt was to receive 


the ſacrament within three months after; ſo by 
'E theſe acts, it is very true, that no man might be 


din any employment, who either had not been, or 


vas not then in the communion of the church, but 


© there is not a clauſe, nor a word in either of theſe 
; * acts 


„ % ũ , . d „ „ „ „„ ce 0 we 


A. 1704. DEBATES. 
acts, that imports, that he ſhould always continue 
to be ſo, If the clauſe once offered had been re- 
« ceived obliging fuch perſons to come to church 
c once a month; and to receive the facrament once a 
year, then this intention ſhould have been fairly de- 
« clared; but, as it is, fince no ſuch clauſe appears, 
« don't ſee how in a recital we can affirm a 
thing that has no foundation, for how unlimit- 
ed ſoever our enacting power may be, yet in a re- 
« cital a thing muſt either be as it 1s ſet forth to be, 


or all the authority on earth cannot make it to be 


otherwiſe than it is. As for the enacting part, 
when in a proper time a bill ſhall be brought in, 
diſabling all to hold any employment, but thoſe 
© who continue to be in the communion of the church 
© of England, I ſhall concur in it heartily ; but for a 
fine of 507. I cannot agree to it; that puniſhment 


goes further than diſabling ; I cannot agree to any 


* ſuch clauſe : Nor is it conſiſtent with the act of to- 
© eration, to lay a heavy fine for going to a meeting 
* tolerated by law: Nor can I conſent to the reck- 
* oning the foreign churches tolerated among us, which 
are by name excepted in the act of uniformity, 
among the meetings of the ſeparatiſts from our 
© church. This will have a ſtrange ſound all the world 
© over, and will be a mighty diſcouragement to all abroad, 
* who expect deliverance and protection from hence, 
* when they underſtand that it is made fo criminal a 
thing to worſhip God with them, and accordin 

© to their way: For theſe reaſons, I think this bull 


© ought not to be now entertained, but that the ſub- 


* ject matter of the bill ought to be left to be con- 
* ſidered at a proper time. > Sek 2. 


This Speech ſome would then have to have been 
"x; by another, faid to be ſpoke by the Lord 
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| My Lords, : | r 
FN 147 very little perſonally concerned in this bill; 
r. Þ I have no office, I expect none, nor do I deſire 
any; and yet I pay as much duty to her Majeſty, 
© and with as well to her government, as thoſe that 

© have half a dozen. x. 
I ſhall not, my Lords, enter into the conſidera- 
tion of the juſtice or injuſtice of this bill, whether a 
man may be deprived of what he has a legal right 
to, without any forfeiture on his part; tho', in my 
© opinion, he may ; becauſe private right is always 
© to give place to publick ſafety ; and nothing elſe 
© can juſtity one of the beſt bills that ever was made 
© for the ſecurity of the Proteſtant religion, I mean 
< the Zeſt act: But this is not the caſe here; the per- 
_ © ſons affected by this bill are ſuch as have always 
© been ſerviceable to the government, and are ſome 
of the beſt friends to it. 1 


« Nor ſhall I trouble your Lordſhips to ſhew, 


| © that the great enemies of the ſtate do not ſo muck 


< conſider you as you are three different nations, but 
© as you are an imbodied people under one Sovereign. 
Neither does the church of Rome ſo much oppoſe 
© you, as conlidered under the notion of church of 
England, occaſional conformiſt, or diſſenter z but 
© as you are part of the northern hereſy, as you deny 
© the ſupremacy, infallibility, and aſſert the idolatry 
© of their church: They have no more affection for 
any one of theſe perſuaſions, than for another, 

and equally deſign the ruin of us all. 
But, my Lords, that which I ſhall ſtrictly ſpeak 
© to, is the point of time in which this bill viſits 
you; and, in my opinion, it could never have 
come in a more unſeaſonable and more dangerous 
juncture: J hope your Lordſhips will not think 1 
* wander from the {abject of the debate, if I ſhew 
* you a little the preſent poſture of our affairs, as ſo 
many arguments, that at leaſt will, I hope, juſtify 
f | * me 


A. wok. D E B A T Es. 


* me for giving my vote againſt a ſecond reading of 
this bill. e N 


« Firſt, my Lords, If we conſider what a potent, | 


* what a vigilant adverſary we have to ſtruggle with, 
the French King, a Prince whoſe deſigns are laid 
F upou the greateſs maturity of deliberation, carried on 
© with the greateſt ſecrecy, and executed with the 
* greateſt diſpatch : There is no unſteadineſs in his coun- 
* cls, his troops are never ſurprized, his defigns are 
never betrayed, his attempts never diſappointed by ei- 
* ther the emulation, envy, or private piques of his great 
* General : He can bring his armies ſooner into the 


field, and keep them longer there than we can; 


* nay, can do more with a ſmall part, after we are 
* gone into winter quarters, than we can with the 
* main body of ours in a whole campaign, and that 
too, when they are commanded by a General that has 


* retrieved the glory of the Engliſh nation. Sure, my 


* Lords, all heads, all hearts, all hands, are little 
* enough againſt ſuch an enemy. i 
In the next place, my Lords, what heavy taxes 
lie upon us here at home, without any hope of 
* eaſe, and very little expectation of advantage? The 
* reaſon why men chearfully undergo ſuch burthens, 
© is becauſe they expect ſome publick advantage 
by them, or at leaſt that they may enjoy the re- 
* mainder with ſecurity: But when they have no 
* proſpe& from what is given, and are not ſecure of 
* enjoying what is left, it will come very hard. We 
© have, my Lords, given great ſums the laſt year for 
the army; but what great matter have we done? 
For my own part, I think no man can reaſonably 
expect more from what we are now raiſing this 
5-year, than to meet again next winter, and give more, 
* and ſo on. | | i 
And as to our Navy, what a vaſt and fruitleſs ex- 
* pence have we been at? I confeſs to your Lordſhips, 
© when I conſider theſe two heads, it puts me in 
Dd 3 mind 
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© mind of old Jacob's prophecy of his ſon Jacbar, 
in the 49th chapter of Geneſis, Iſſachar is @ ſtrong 
© Aſs couching under two buydens, be bowed bis ſpoul. 
< ders to bear, and became a ſervant to tribute. I be- 
© lieve this propheſy has been fulfilled elſewhere. 
Was there ever ſuch an expedition undertaken as 
© that into the Szreights laſt ſummer? I could never 
« yet meet with that man who could give a reaſona- 
ble account of it: Sure, no man will ſay that it was 
© to carry on your trade; that was to put the nation 
* to a million expence to carry out 3 or 400000 l. 
and make a kind of neceſſity of as much more to 
bring it home: Nor will any man, I think, own 


that fo great a force was ſent thither to make the 


Italian Princes declare for the Emperor, and then 
© leave them to the mercy of the French: *Tis very 
true, ſo vaſt a fleet plainly ſhew'd how formidable a 
* power the Confederates were by ſea; but ſure, it 
< ſhewed alſo the weakneſs of our condu#?, that knew 


' © ſo little what to do woith it. 
But there is one thing, my Lords, that above all 


* amazes me: Every body knows, that the foundati- 
on of all our expectations and deſigns of placing 
* the houſe of Auſtria on the Throne of Spain, is laid 
on the aſſiſtance we expected from Portugal; we 
* know too by the manner of that Prince's conduct 


and treatment with us, that no Prince is governed 
more by intereſt. Why then was not a greater 


part of ſo vaſt a fleet left there to countenance or 
« ſecure him? Sure, *tis unaccountable that he ſhould 


have any uſt cauſe to apprehend himſelf either for- 


* potten or neglected. No man knows what difficul- 
* ties or delays may force him to. $i 
A noble Lord with a white ſtaff, gave it as a rea- 
* ſon, who, tho be was againſt the bringing in of this 
| ed another place, be was for 
F it ; \becauſe the not paſſmg of it now, be feared would 
* create a great difturbance in our affairs ; * 
Nin £18 Fenn W457 INV ta e 
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© take to be a great reaſon againſt this bill: For 
© *ris very well known the leading part of the nation 
are moſt concerned in it; and if this bill ſhould 


* pals, the fad effects of it would ſoon be found in 


© the Exchequer. 
* Beſides all this, my Lords, what oreat mY irre- 
« parable loſſes have we had! ? The Parliament may 


vote money, and money may build ſhips; ; but "tis 


© Impoſſible to recover our ſeamen, nor is there any 
* encouragement to them, or nurſery for them, 

There is one thing more, my Lords, which TI 
will at preſent but name; becauſe upon ſome other 
* occaſion I intend to ſpeak more of that point. 
It may perhaps ſeem too big to be named, but I 
* ſhall neyer think any thing fo, that may prove 
, dangerous to the crown or government: I is the 
extraordinary favour of one or two perſons. A 
* thing that has been very fatal to the royal family, 

and what has been may be. I will only in ſhort 
, * ay, when all the favour 1s beſtowed upon one or 

* rwo perſons, when all the by ſea and land 
is either virtually or openly in one hand; when 

© all the offices, like a ſet of locks, are commanded 
* by one Mafter Key; I pray God it never again 

prove fatal both to crown and country. 

Give me leave only to recapitulate and . whe- 
* ther your Lordſhips conſider the preſent 
© of our affairs, either at home or abroad, by ſea or 
* land, in a court or camp, I can never think this 2 

* proper time for fuch a bill. 


However this was, ſeveral Peers ſpoke loud nd 28 
particularly the Duke of D. —te, the aging l. 


the bill, 
Earl of 5, the Lord M-, the Lord 
Fer , and the Lord F/h-——, The laſt of theſe 
to ſhew the unſeaſonableneſs of any thing that might 
ſeem to lead to perſecution, took notice of the 
diſtracted ſtate of Scotland, and of the infolence 
of the papiſts in Ireland ; adding, they ought rather 
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2 to imitate the Parliament of the latter kingdom, in 

E their zeal againſt popery, than to frame laws to en- 

creaſe. their diviſions here. And the Lord Y =, 

a Peer, eminently conſpicuous for his parts, and his 

affection to the proteſtant ſucceſſion, did not ſtick to 

ſay, that F they paſſed this bill, they had as good tack 

the pretended Prince of Wales to it. Upon the whole 

led. matter, the bill, after a ſecond reading, was rejected 

; by a majority of 12 voices; but becauſe there is ſome 

difference, eſpecially in the preamble between this 

and the bill, the preceding year, it will not be im- 
proper to inſert an abſtract of it in this place. 


r Hereas by an act made in the 13th year of be 
ee wo the reign of King Charles the Second, en- m 
Conformity tituled, An att for the well governing and regulation of h; 
g Corporations, it is, among other things therein con- ir 
tained, enacted, that from and after the 24th day p 


of March, 1663, no perſon or perſons ſhould for l; 


ever be placed, elected, or choſen in or to any Of— f 
fice or place of Mayor, Alderman, Recorder, Bai- r 
liff, Town-clerk, Common council-man, or any office 1 
or offices of Magiſtracy, or place, truſt, or other I 
employment relating to, or concerning the govern- 
ment of any city and corporation, within the King- 1 


dom of England, dominion of Wales, or town of 
Berwick upon. Tweed, who ſhould not within one 
year next before ſach election or choice, have taken 
the ſacrament. of the Lord's Supper, according to 
the rites of the church of England; and in default 
thereof every ſuch placing, election and choice, was 
thereby enacted and declared to be void. 
And whereas, by another act made in the 25th 
year of the reign of the faid King Charles the IId. 
entituled, An alt for preventing dangers which may 
n popiſh recuſants, it is enacted, among 
other things therein contained, that all perſons, who 
ſhould be admitted into any office, civil or military, 
after the firſt day of Zafer-Term, in the year rakes 
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ſhould receive the ſacrament of the Lords Supper, 
according to the uſage of the Church of England, 
within three months after their admittance, in ſome 
publick church, upon ſome Lord's Day; and that 
all perſons, who ſhould neglect or refuſe to take the 
ſacrament, as atorefaid, ſhould be, 7pſo facto, ad- 
judged incapable, and diſabled in law to all intents 
and purpoſes whatſoever, to have or enjoy the ſaid 
offices or employments. By which faid ſeveral acts 
it was manifeſtly intended, that all perſons to be ad- 
mitted into ſuch offices and employments ſhould be, 
and always remain conformable to the Church of Eng- 
land, as by law eſtabliſhed ; yet the ſaid acts have 
been moſt notoriouſly and ſcandalouſly eluded by 
many diſſenters; from the Church of England, who 


have received the ſacrament of the Lord's Supper, 


in order only to have or retain ſuch offices and em- 
ployments, and to evade the penalties of the ſaid 


laws, and have afterwards withdrawn themſelves 


from the Communion of the church of England, and 
reſorted to conventicles for the exerciſe of religion, 
in other manner than according to the liturgy and 
practice of the Church of England. g 

For the preventing therefore ſuch ſcandalous and 


irreligious practices for the future, and the evil con- 


ſequences thereof. | 

Be it enacted, &c. That if any perſon or perſons, 
after the 24th day of March, 1704. either Peers or 
Commoners, who have, or ſhall have any offices, 
civil or military, or ſhall have any command or 
place of truſt from-or under her Majeſty, her heirs 


or ſucceſſors, or from any of her Majeſty's prede- 


ceſſors, within the Kingdom of England, &c. or 
in the navy, or in the ſeveral Iſlands of Ferſey and 
Guernſey, or ſhall be admitted into any ſervice or 
employment in the houſhold or family of her Ma- 
jeſty, her heirs or ſucceſſors, or if any Mayor, 
Alderman, or other perſon, bearing any office of 
Magiſtracy, or place, or truſt, or other employment 
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relating to, or concerning the government of any 
of the reſpective Cities, Corporations, &c. who by 
the faid recited acts, or either of them, were, or 
are obliged to receive the ſacrament of the Lord's 
Supper, according to the rites and uſage of the 
church of England, ſhall at any time after their ad- 
miſſion into their reſpective offices or employments, 
or after having ſuch patent or grant, command or 
place, or truſt, during their continuance in their 
offices or employments, knowingly or willingly re- 
ſort to, or be preſent at any conventicle or meetings, 
under pretence of any exerciſe of religion, in other 
manner than according to the liturgy and practice of 
the church of Zngland, in any place within the king- 
dom of England, &c. at which conventicle, there 
ſhall be ten perſons or more aſſembled together, ſhall 
| forfeit 50/7. to be recovered by him or them that ſhall 
ſue for the ſame, by any action of debt, bill, plaint 
or information, in any of her Majeſty's courts at 
Weſtminſter ; wherein no eſfoign, - or protection, or 
wager of law ſhall be allowed, or any more than 
one imparlance. 
Ana, be it further enacted, That every perſon 
convicted in any action, or upon any information, 
in any of her Majeſty's courts at Weſtminſter, or at 
the Aſſizes, ſhall be diſabled from thenceforth to hold 
ſuch office or employment, and ſhall be adjudged 
incapable to bear any office or employment whatſo- 
ever, within the Kingdom of England, &c. 
Provided akvays, That if any perſons, who ſhall 
have been convicted, and thereby made incapable 
to hold any office, ſhall, after ſuch conviction, con- 
form to the church of England for the ſpace of one 
year, without having been preſent at any conventicle 
or meeting, and receive the ſacrament of the Lord's 
Supper, according to the rights and uſage of the 
church of England, at leaft three times in the year, 
ſuch perſons ſhall be capable of the grant of any the 
offices or employments aforeſaid, | 
i 8 P rovided 
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Provided alſo, And be it further enacted, That 
eyery ſuch perſon ſo convicted, and afterwards con- 
forming in manner aforeſaid, ſhall at the next term 
after his admiſſion into any ſuch office or employ- 
ment, make oath in writing in any of her Majeſty's 
courts at Weſtminſter, or at the next Quarter Seſſions 
for that county or place where he ſhall reſide, that 
he has conformed to the church of England for the 
ſpace of one year, before ſuch his admiſſion, and 
that he has received the Sacrament of the Lord's 
Supper at leaſt three times in the year, provided 
that no perſon ſhall ſuffer any puniſhment for any 
offence committed againſt this act, unleſs oath be 
made of ſuch offence, before ſome judge or juſtice 
of the peace, within ten days after the faid offence 
committed; and unleſs the faid offender be proſe- 
cuted for the ſame within three months after the ſaid 
offence committed; nor ſhall any perſon be con- 
victed for any ſuch offence, unleſs upon the oaths of 
two credible witneſſes at the leaſt. 

Provided always, That this act, nor any thing 
therein contained, ſhall not extend, or be judged to 
take away, or make void any office of inheritance 3 
nevertheleſs, ſo as ſuch perſons having or enjoying 
any ſuch office of inheritance do, or ſhall ſubſtitute 
and appoint his ſufficient deputy, to exerciſe the ſaid 
office, until ſuch time as fuch perſon having ſuch 
office, ſhall conform, as aforeſaid. 5 | 

Having in this manner given an abſtract of the 
bill, it will not be improper to add a Liſt of the 
Lords Spiritual and Temporal, who voted for or 
againſt it, to which alſo we ſhall add the Proxies, 
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For the Bill. 


| Ord Treaſurer, 
LJ Lord Preſident, 
rd Privy-Seal. 


Dukes, 


Leeds, 
Bedford, 
Marlborough. 


Earls. 


Jerſey, then Lord chan 


berlain. 
Kent, 
Bridgwater, 
Northampion, 
| Denbigh, 
Mincbelſea, 
Carnar van 


Thanet, 
Scarſdale, 
Ang leſea, 
| Suſſe x, 
Nottingham, 
Rocheſter, 
Abington, 
Phmouth. 


Viſcounts. 


Weymouth, 
Longevilk. 


Barons, 


La Warr, 
Cbandbis, 


Pawlet, 


HByron, 


Horn, 
Dartmouth, 
Statwell, 
Guilford, | 
Aſhburnham, 
Barnard, 


York, 
London, 
Wincheſter, 
Rocheſter, 
Cheſter, 


St. Aſaph p 


Proxies. 


Biſhop of Durham, 
Biſhop: of Landaf, 


Biſhop of Exeter, 


Willoughby of Broah, 


nard, 


. 


4. 


Againſt the Bill, 
Dukes. 


VEvonſbire, 

Sasmerſet, 
Richmond, 
Southampton, 
St. Albans, 
Boulton, 


Newcaſtle. 
Earls. 


Derby, 
Leiceſter, 
Bullinbrook, 
Mancheſter, 
Rivers, 
Peterborough, 
Stamford, 
Sunderland, 
Eſſex, 
Feverſham 
Radnor, 
Berkley, 
Portland, 
Torrington, 
Scarborough, 
Bradford, 
Runmey, 
Orford. 


Viſcounts, 


Say and Seal. 
Townſend, 
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Barons. 
Abergaveny, 
Ferrers, 
Wharton, 

Paget, 

Howard of Eſcrick, 
Grey of Wark, © 
Lovelace, 


Peterborough, 
Lincoln, | 
Chicheſter, 
Oxford, 
Bangor. 


Proxies, 
Suffolk, 
Carliſie, 


Dorſet 


414 


PAIIIAM EN TART A. 170, 


Dorſet, _ 
Burlington, 
Mountague, 
Coventry, 
Fitzwalter, 
Eure, 


Willoughby of Parham, 
Biſhop of Hereford, 
Biſhop of Gloucefter, 
Biſhop of Briſtol. 


In all 71 
The queſtion being carried for rejecting the bill, 


the following Peers entered their diſſent. 


bin, 
© Rocheſter, 
Buckingham, 
La Warr, 
Thanet, 


Northampton, 
 Markborough, 


Wincheljſea, 
Nottingham, - 
Abingdon, 
Longueville, 
Weymouth, 


Guilford, 
Granville, 
Guernſey, 
Jerſey, 
Weſton, 
Carnarvan, 
Carmarthen, 
Stawell, 

H. London, 
G. St. Aſaph, 
Tho. Roffen, 


N. Ceftrien. 


DEBATES 


ö 


71 
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DEBATES ir the Scotch 2 


liameut. | 


The Parliament of Scotland, on the 6th of Ful, met 


4 
A 
(] 
* 


K a 6a Bt 
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at Edinburgh, and her Majeſty's commiſſion to the 
right honourable the Marqueſs of Tweedale, for 
repreſenting her royal perſon in this ſeſſion of Par- 
liament, was read by the Lord Clerk-regiſter, and 
ordered to be recorded. The 11th they met again, 
and her Majeſty's gracious Letter was preſented 
by his Grace the Lord High-Commiſſioner, 
which follows in this manner : | 


ANNE R. 


My Lords and Gentlemen, 


Othing has troubled us more ſince our acceſ- Queen's 5 
ſion to the crowns of theſe realms, than the ee 1 
unſettled ſtate of affairs in this our ancient king- lament. 


dom. | 
* We hoped, that the foundations of the diffe- 
rences and animoſities that, to our great regret, 
we diſcovered among you, did not lie 10 deep, but 
that by the methods we have proceeded in, they 
might have been removed. | SE 
© But, inſtead of ſucceſs in our endeavours, the 
rent is become wide; nay, diviſions have proceed- 
ed to ſuch a height, as to prove matter of encou- 

"NB RE « ragement 
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ragement to our enemies beyond ſea, to employ 


their emiſſaries among you, in order to debauch 
our good ſubjects from their allegiance, and to ren- 
der this our ancient kingdom a ſcene of blood and 


diſorder, meerly (as they ſpeak) to make you ſerve 


for a diverſion. 

Bur we are willing to hope, that none of our 
ſubjects, but ſuch as were obnoxious to the laws 
for their crimes, or men of low and deſperate for- 
tunes, or that are otherwiſe incon {iderable, have gi- 
ven ear to ſuch pernicious contrivances. And we 
have no reaſon to doubt of the aſſurances given us 


by thoſe now entruſted with our authority, that 
they will uſe their utmoſt endeavours, to convince 
our people of the advantages and neceſſity of the 


preſent meaſures; for we have always been in- 


clined to believg, that the late miſtake did not pro- 


ceed from a 5 Non of duty and reſpect to us, but 
e 


vernment. 
© This being the caſe, we are reſolved, 10 the 


contentment and ſatisfaction of our people, to 


grant whatever can in reaſon be demanded, for 
rectifying of abuſes, and quieting the minds of all 


our good ſubjects. 


© In order to this, we have named the Marqueſs of 


Tweedale our Commiſſioner, he being a Perſon of | 


whoſe. capacity and probity, or qualifications and 
diſpoſitions to ſerve, us and the country, neither 
we nor you can have any doubt. And we have 
fully impower'd him, to give you unqueſtionable 
proofs of our reſolution to maintain the govern- 
ment both in church and ſtate, as by law eſta- 
bliſhed, in that our kingdom; and to conſent to 


fuch laws as ſhall be found wanting for the further 


ſecurity of both, and preventing all er" 
on the ws. for the ne _— 


* 
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Thus, having done our part, we are perſuaded 
that you will not fail to do yours, but will lay hold 
© on this opportunity, to ſhew to the world the ſin- 
* cerity of the profeſſions made to us, and that it was 
* the true love of your country, and the ſenſe of your 
duty to it, and therefore not the want of duty to 
© us, for we ſhall always reckon ' theſe two incon- 
« ſiſtent, that was at the bottom of the late miſun- 
« der{tandings. | | 

* The main thing that we recommend to you, 
and which we recommend-to you with all the ear- 
* neſtneſs we are capable of, is, the ſettling the 
* ſucceſſion in the Proteſtant line, as that which is 


* abſolutely neceſſary for your on peace and happi- 


* neſs, as well as our quiet and ſecurity in all our 
* dominions, and for the reputation of our affairs 
abroad; and conſequently for the ſtrengthning the 
* Proteſtant intereſt every where. | | 
This has been our fixed judgment and reſolution 


ever ſince we came to the crown; and though 


* hitherto opportunities have not anſwered our in- 
* tention, matters are now come to that paſs, by the 
* undoubted evidence of the deſigns of our enemies, 
that a longer delay of ſettling the ſucceſſion in the 


© Proteſtant line, may have very dangerous conſe- 


* quences; and a diſappointment of it would infal- 
libly make that our kingdom the ſeat of war, and 
* expoſe it to devaſtation and ruin. 3 


As to terms and conditions of government, 
with regard to the ſucceſſion, we have empowered 


our Commiſſioner to give the royal aſſent to what- 
© ever can in reaſon be demanded, and is in our 
power to grant, for ſecuring the ſovereignty and 


© liberties of that our ancient kingdom. 
© We are now in a war, which makes it neceſſa- 
© ry to provide for the defence of the kingdom, the- 


© time of the funds that were lately given for main- 
* tenance of the land- forces being expired, and the 


| Vorl. . Ee | © aid. 
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< faid funds exhauſted; proviſion ought alſo to be 
made for ſupplying the magazines with arms and 
* ammunition, and repairing the forts and caſtles, 
© and for the charge of the frigates, that prove ſo 
uſeful for guarding the coaſts. | 

We earneſtly recommend to you whatever may 
© contribute to the advancement of true piety, and 
the diſcouragement of vice and immorality z and 
© we doubt not but you will take care to encourage 
trade, and to improve the product and manufacto- 
< ries of the nation: Im all which, and every thing 


_ © elſe that can be for the good and happineſs of our 


people, you ſhalt have our hearty and ready con- 
currence. We ſhall only add, that unanimi 

© and moderation in all your proceedings will be of 
great uſe, for bringing to a happy iſſue the impor- 
tant affairs that we have laid before you, and will 
* alſo be moſt acceptable to us: So we bid you hear- 
© tily' farewel. | N en 


Given at our court at Windſor- Caſtle, the 2 51h da 
of June, 1704. Aud of our reign the third year. 


By her Majeſty's command, 
Sic Subſerititur, Al. WEDDERBURN. 
This done, her Majefty*s High-Commiſſioner, 


the right honourable the Earl of Seafield, Lord 


High-Chancellor, and the right honourable the Earl 
of Cramarty, principal Secretary of State, made the 
following ſpeeches. OO 


My Lords and Gentlemen, 


| High ca- I OU have heard the Queen's gracious letter; 


miſſioner's 


I her Majeſty therein expreſſes ſuch a concern 
for the good and welfare of this nation, and gives 
© ſuch unqueſtionable proofs of it, as prevents even 
© your wiſhes. I do not in the leaſt doubt, but when 

| BD 
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* you duly conſider the import of this letter, you 
* will be all of the ſame mind with me, that it is 
* now 1n our power to make ourſelves and our poſ- 
* terity happy. 


such, indeed, are her Majeſty's gracious conde- 


* ſcentions, that in order to obtain what is for our 
* good, we need only propoſe it, provided you do 
*1t, as no doubt you will, with the regard and de- 
ference that are due to ſo gracious a Sovereign, and 

that in your demands you keep within juſt and rea- 

* ſonable bounds, and aſk nothing but what is in her 
* Majeſty's power to grant. 5 


* If there be any thing yet wanting for the better 
* ſecuring our religion, and the preſent church go- 
* vernment, as now by law eſtabliſhed ; or for the 
* ſuppreſſing of vice, and encouraging of virtue; 
if any grievances to be redreſſed, and new laws 
found neceſſary, as I doubt not but there will, for 


* rectifying of abuſes crept into your conſtitution, 


* or adminiſtration of the government, or any part 
* of it, whether it be in policy or juſtice, or for re- 
moving all encroachments upon the ſovereignty, or 
* liberties of the nation, and the ſecuring and pre- 
* ſerving theſe entire and inviolable to our ſelves and 


© our poſterity ; I am fully empowered and entruſted, , 


* not only in all theſe matters, to give you what rea- 
* ſonable ſatisfaction you can demand; but likewiſe 
* in any thing that may be propoſed, for improving 
* of learning, the advancement of trade, and encou- 
* raging manufactories: So that in effect nothing 
* hath eſcaped her Majeſty's care, that can any 
* ways contribute to make you a flouriſhing and hap- 


* py people, ſhe reckoning the welfare, peace and 


«* proſperity of her ſubjects, the only way to her 
* own greatneſs and happineſs. 5 

And yet, as if all this were too little, her Majeſty 
extends her care for you further, in e 
* to you, as you have heard, the ſettling the ſucceſ- 


* fion in the proteſtant line; and this her Majeſty 
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; for having both the perſons that have been examined 


© recommends to you with all the earneſtneſs ſhe is 


capable of, as that which is abſolutely neceſſary for 


© ſecuring to your ſelves, and tranſmitting; to your 
© poſterity, your religion and liberties, or what- 
© ever elſe you have, or can have, that is valuable. 
Sure her Majeſty can have no concern in this, but 
the intereſt of her people, which does ſo evidently 
require the ſettling of the ſucceſſion, and the fer- 
< fling of it at this time, that, I hope, no true Pro- 
© teſtant, and lover of his country, will, when he 
© hath ſeriouſly thought on it, find juſt ground to 
* oppole it. | a 
Her Majeſty having thus done her part, and in 
© manner ſo good and generous, and evidently diſ- 
* intereſted, it remains that we fail not to do ours, 
by letting go this great opportunity (which if now 
© loſt, may poſſibly never be recovered (to deliver 
© this nation from the inconveniencies and hardſhips 
© that it hath lain under ever ſince the union of the 
.* crowns, and which of late have grown heavicr 
upon it. Jes a Hr it 1 b 
Her Majeſty hath alſo recommended to you the 
ſupplies that are wanting for the purpoſes mention- 
*ed in her letter, which I need not repeat; for 
© {ure there are none here, who are not convinced of 
the neceſſity of them, and who will not heartily 
* concur. in giving of them, notwithſtanding the low 
* circumſtances the country is in at preſent z eſpe- 
© cially ſeeing her Majeſty allows you to enquire 
© into the miſapplications of former funds given and 
© appropriated by Parliament, and to take fuch a 
* courſe as may prevent the like for the future. 

* One thing more I have to add, and that is con- 
< cerning the buſineſs of the plot, of which fo great 
© noiſe hath been made in our neighbour nation: 


her majeſty hath allowed me to acquaint you, that 


© in due time the whole matter ſhall be laid before 
vou, and that ſhe hath given the neceſſary orders 


in 
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in England, and the papers that relate to that af. 
fair, ſent hither. Her Majeſty doubts not but your 
* enquiries/ into that plot, or any other practices of 
* the like nature, will end in your laying down folid 
* meaſures for preventing of them, or the fatal con- 
* ſequences of them in time to come; and as to any 
* queſtions or conteſt that may ariſe upon ſuch en- 
* quiries amongſt you, her Majeſty hopes, that 
you will manage them with all the temper and 
moderation that the nature of the thing will 
Allow. e e 


Y Lords and Gentlemen, 45-1 

| © have ſpoke long, contrary to my way and in- 
* chnation, and 2 I ſhall only add, ina word, 
*as to my ſelf, that IJ am very ſenſible of my un- 
* fitneſs for ſo great 2 truſt; but ſince ſuch is her 
* Majeſty's pleaſure, I will do my beſt, and I ſhall 
* eſteem my felf very happy, if I can any ways con- 
tribute to bring matters to any ſettlement in this 
nation. It is a great encouragement to me, I muſt 
own it, that the preſent opportunity, in a manner, 
enables me to give, at the ſame time, the greateſt 
* proofs that I can ever hope to give of my duty to 


© her Majeſty, my love to my country, and my re- 


ſpect to Parliaments, in particular to this honour- 
able meeting. ve. MEDIC; 


5 The Lord High-Commiſſioner having done, 


James, Earl of Seafield, Lord High- Chancellor, 
took the word, and ſpoke to this effect; :: 


- M4 Lords and Gentlemen, 


421 


VO have heard her Majeſty's moſt gracious L. Chancel- 
© letter, and what his Grace my Lord-Com- lor's Specch. 


< wiſſioner hath been pleaſed to add ; which do fully 
Jay before you the weight and great reaſons, for 


* which her Majeſty hath been pleaſed to call you to- 
* gether at this time; and you muſt all be convinced 
"Be 3 © that 
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that the chief deſign of her Majeſty's government 
* is to advance the happineſs and welfare of her 
people, and to protect them in the full poſſe. 
* fion and enjoyment of their religion and civil 
concerns. | hey! Fe) "In 

Her Majeſty doth, with a very tender and affec- 
© tionate concern, lay before you the danger of divi- 
« ſions and animoſities ; and recommends to you, to 
* employ your thoughts for promoting what is for 
the ſecurity and advantage of the kingdom: And 
* you cannot but be ſenſible, that our diviſions muſt 
encourage our enemies abroad, to form deſigns to 
« diſturb the peace and tranquility we now enjoy; 
and therefore ye will, no doubt, make uſe of this 
opportunity to convince all, that this nation is 
fixed and firm in their loyalty to her Majeſty, and 
* that all her good ſubjects will conſtantly ſupport 
her government. een 

* Her Majeſty doth, with great earneſtneſs, recom- 
mend the ſettling of the ſucceſſion to the crown in 


© the proteſtant line, as hat would be the ſureſt 


foundation for the ſecurity of your religion and 
< liberties, and will contribute greatly to the ad- 
* vancement of the proteſtant intereſt every where; 
© and this being of ſo great conſequence, it is not to 
be doubted, but that you will think this the fit op- 
© portunity for taking it under your conſideration, 
* while we have the advantage of being convened 
© 1n peace under her Majeſty's protection, and can 


© deliberately conſider what is the moſt profitable 


mean for the future, to ſecure and preſerve all that 
* is valuable to us: And, for your further encourage- 
* ment, you have heard how her Majeſty hath given 
* full inſtructions to her Commiſſioner, to grant ſuch 
conditions of government, with regard to the ſuc- 
5 ceſlor as can reaſonably be demanded, for ſecur- 
* ing of the ſovereignty and liberties of this king- 
dom; fo that nothing is wanting on her Majeſty's 
| i . zt part 
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part, that is neceſſary for the. etablilunent and ſe- 
* curity of this nation. 

* You know that her Majeſty 18 engaged ina moſt 

« juſt and neceſſary war, for the defence of the liber- 
ties of Europe, which makes it neceſſary that ſup- 
* plies be given for maintaining the forces, for repair- 
' ing the forts and garriſons, for providing the ma- 
* gazines with arms and ammunition, and for main- 
taining the frigates, which have proved ſo uſeful 
* for the guarding of your trade: All theſe being 
* ſo plainly needful, 1t is not to be doubted but that 
* you. will readily comply therewith. It is to be re- 
;retted, that the nation is in fo low a condition; 

© what we give is neceſſary for our own defence, 
128 will circulate within the kingdom: And her 
* Majeſty doth freely allow of taking inſpection of 
the funds that have been given by Parliament, and 
* appropriated for the publick uſe, and will take 


care, that what ſhall be now given ſhall be duly | 


* applied. 

Her Majeſty hath given Gat aſſirances of 
8 her reſolution to maintain the eſtabliſned govern- 
ment of the church, and hath recommended to you 
to: fall upon effectual means for diſcouraging of 

vice and immorality, and for encouraging true 

* plety and religion, and providing for, and employ- 

* ing of the poor, 

* The trade of the kingdom doth alſo deſerve 

* your ſerious conſideration ; for the advancement 

* of which, and the improvement of the product and 

© manufadtories of the kingdom, her Majeſty gives 

© you aſſurance of her ready concurrence. | 
* My Lord Commiſſioner has acquainted you, that 

l the plot, which has made fo great a noiſe here, and 

in our neighbour nation, ſhall be laid before you, 
© with all its evidences; and it is not to be doubted, 
but that you will take care to do therein what is ne- 
' celfary for the diſcouraging of bad practices, which 
* may tend to diſturb the peace and quiet of this 
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kingdom; and in all your proceedings in this mat. 
* ter, that you will avoid animoſities, and make 


it your principal care to an for An Fier 
* ſecurity and peace. 


My Lords and Gentlemen, | 

I ſhall conclude with recommending to you again, 

© the ſerious conſideration of what her Majeſty has 
* ſo earneſtly recommended; and that ye will im- 
* prove this opportunity, which God hath given 

* you for ſecuring to your ſelves, and tranſmitting to 

© your poſterity, your religion and liberties, which 
© will certainly be for your - honour and happineſs, 


* and will render you equally acceptable to her Ma- 


< jeſty, and to all her ſubjects. - 


Laſtly, George, * of Cromarty, wo Secretary, 
ſpoke to this purpoſe : 


_ "us Lord Chancellor, 
Lbeit this ſeat wherein it has pleaſed her Ma- 
jeſty to place me, does allow, or rather oblige 
me to fay ſomething | on this occaſion, yet my 
« Lord High-Commiſſioner, and my Lord Chancellor 
have faid ſo fully, and ſo well, as I fear what I can 
« fay will prove a diminutive adjection: But I ſhall 
< ſpeak little, and (if I can remember) I ſhall not re- 
« peat. My Lord, ſhould all her ſervants be ſilent, 
< the actings, the fayings, the whole tract of her 
© Majeſty's government, and the happy effects there- 
of do —— loudly, that if ever Prince or Sovereign 
< have devoted themſelves to God and their country, 
s without flattery or hyperbole, we may truly ſay, 
< that our moſt gracious Queen hath : All may hear, 
and thoſe who have the honour to attend her 
Majeſty, may ſee, that her time, her care, her 
_ © pleaſure, her leiſure, her treaſure, yea, her very 
- © health and life, are ſacrificed every day, and al- 
s moſt every time of the day, to actual —_ 
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t * of devotion to God, or adminiſtration of govern- 
ce ment to her people; and we may bleſs God, that 
k by his blefling on her endeavours, all and every 
* one of her ſubjects do participate of the fruits of 
the royal ſacrifice: Nay, and all the beſt part of 
Europe beſide, that is her Majeſty's confederates ; 


n, * and her and their enemies do find with grief what 
a8 * we feel with ſatisfaction: And tho? her Majeſty 
n- has many dominions under her royal care, and 
N more confederates; yet ſhe omits not any of our 
0 particular concerns, and we partake in our full 
h capacity of thoſe happy effects. We are, with 
„ many others, engaged in a great, but (to full con- 
i- I] + vittion) neceſſary war, the effects whereof are 


* dreadful and hurtful, not only in expence and ſol- 
diers (which all muſt afford). But as to ſeeing our peo- 
4 ple ſlaughtered like beaſts in our ſtreets and houſes, 
to ſee our towns in fire, our women raviſhed, our 
* ſacred things prophaned, and many other diſmal 
effects of war and rapine, (which almoſt all others 
feel and ſee:) We (thanks to God, and under him 
e to his vicegerent our Queen) do only hear of theſe 
y things: My Lord Chancellor, this we ought, and, 
Ir I doubt not, we do remember and conſider, . My 
n Lord, this is not offered as an eulogy or pane- 
I gyrick on her Majeſty ;-ſhe is far above what I 
can ſay, but it is an antecedent to the following 
ſubſumptioun. „ 
And as this of her care of us, and zeal for us, 
is evident, ſo it is no leſs true, that the Queen fits 
higher than we do, or ought to do, onghis throne, 
as ſhe does alfo on the throne of her other do- 
* minions. And farther, we know, that ſhe is one 
of the heads, and highly fituate in all the great 
* confederacy, whereof her Majeſty is, if not the 
chief, yet a principal; and from this both reaſon 
and diſcretion oblige us to conclude, that ſhe muſt 
* ſee very much farther, and more clearly into the 
actions, deſigns, and practices of her and our ene- 
1 mies, 
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mies, in the concerns, and in what directs and 
© moves our allies, than it is poſſible for us to do, 
< who both ſtand lower, and are bounded in our nar- 


_ © rower ſpheres: Therefore, as in all matters, fo 


« eſpecially in points of fact, we are bound to rely 
© on her information and her judgment more than 
© our own, ſince what we can but conjecture, is ob- 
< vious to her certain knowledge; and if we ſhould 
< fall (as I confidently hope we will not) into the 
© indiſcretion, to oppoſe. our conjectures to her 
knowledge, that could not miſs of dire effects, 
© and readily moſt miſchievous to our ſelves, 

Her Majeſty's royal letter, my Lord Commiſ- 
© fioner his Grace, and my Lord Chancellor have 
© plainly laid before us matters of great importance: 


Her Majeſty is very expreſs in what ſhe purpoſes : | 


© her reaſon and antecedent. is as plain and expreſs 
© as the concluſion. I hope the two motives I gave 
© for believing, and conſequently for obeying her 


_ © Majeſty, are alſo plain and concluding. 


My Lord Chancellor, the honour of being her 
< Majeſty's Secretary, obliges me to obviate and re- 
move an aſperſion on the Queen's Majeſty's candor 
and honour (if any ſuch inſinuation be made) which 
s that ſome would perſuade others to believe, that 
© the Queen has a ſecret will in the affair now before 
© us, contrary to her expreſs will revealed and de- 
© clared by her in her royal letter. My Lord, Iam 
© perſuaded ſhe does hate that poſition in theology, 


and I am certain ſhe does ſo in her politicks ; and 


the reaſqp of my. certainty in this is, that her 
* Majeſty, did command me, and I think her other 


© ſervants, expreſly. to aſſure this houſe ; That no- 


thing in her ſervice could pleaſe her better, than 
* if they ſhould believe and obey her in what ſhe 


* propoſes in her letter, and nothing can diſpleaſe 
her more than to do otherways. 1 


My 


A. 7% "DEBATES. 
My Lords, both old cuſtom and good manners 


* oblige us to begin with her Majeſty's letter, and in 


its method; if my zeal and duty on this ſubject 
have drawn me in to ſpeak more than I intended, 
* or perhaps needed, I beg the houſe's pardon: But 
* ſince my hand is in, and that I neither uſe nor love 
* to ſpeak oft, I ſhall only add my earneſt and hum- 
© ble wiſh for theſe two things; 1. That the orders 
* of the houſe may be ſtrictly obſerved ; for by that 
much time will be ſaved, and many inconveniencies 


prevented; and the not doing of this, will diſgrace 


this great court, The ſecond is, That we may 
© redargue one another with kindneſs and civility 3 
let our force fall on the ſubject which we oppugn, 
* or the meaſure which we reject, and by no means 
on one anothers perſons. Would to God we were 
always unanimous; but that ſeldom, if ever, was 
in ſo numerous a court or council: But when we 
differ, will we argue the better by our being angry? 
No, impedit ira animum. Will we convert others ſo 
* well, by making them angry, as by a meek calm- 
* neſs in arguing ? Does ſpite add force to reaſon ; or 
does it produce that conſent which we endeavour 
to obtain? So for our own fakes, and for the ho- 


* nour of our reaſonings, let us urge and reply with 


© calmneſs. I have oft regretted to ſee good reaſon- 


ing loſt,” or at leaſt ineffectual in great meaſure, by 


the heats in arguing 3 and I will fay it were a pity z 
for the members of great courts elſewhere may, in 
the opinion of many, ſpeak better language than 
© theſe of this do; yet they do not ſpeak. better ſenſe. 
And beſides theſe motives to calm reaſoning, this 
© ought to determine us all againſt it, to wit, that 
* neither our heat, nor our ſelf-pleaſing arguments, 
© are, what will determine any debate. The law 
of order, the conſtitutions, ſtatutes, and neceſſity, 
gives the faculty of concluding to the whole of 


© this houſe; and all we can ſay muſt be ſubmitted 


* to what this whole houſe will approve, or —_ 
- the 
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the major part will agree in: And therefore, much 
* reaſoning, and all heats, will, on many accounts, 

© be profitably forborn. I conclude with this afſer. 
tion, which I think evident without diſcourſe, that 
* as the union of Britain is apparently its greateſt po- 

© litick good; ſo, as certainly, and by the infallible 

rule of contraries, a diviſion of Britain is its great- 
© eſt evil: And then, it is a neceſſary corollary, 
* whoever is not for the union of Britain, may be 
concluded an enemy to it. 


The 1 3th the Parliament met t again, and the Duke 


of Hamilton made a ſpeech, deſiring, that her Majeſty's 
letter might be conſidered, and likewiſe the nomina- 
tion of a proteſtant Succeſſor, but inſiſted at the ſame 

time, that Commiſſioners might be named to treat 


previouſly with England. This overture occaſioned a 


great debate the 17th. Upon which the two following 
es were made, in relation to the ſettlement of 
. ſucceſſion of chat NES in elm en 9 


22 Lord Chancellor, 
E have had a long vacancy : nine months 
have given us a new light, and have let us 
into the knowledge of men and things. The act 
© of ſecurity was what we ſtaid upon very long laſt 
ſeſſions: I was for it as much as any man, but my 
mind as well as judgment is altered, and I am now 
well aſſured I was in the wrong. For if her Maje- 


* 


t ty could have paſſed it into a law, it would have 


done her nor us no manner of ſervice, becauſe it 

© left the ſeſſions looſe during her. Majeſty's life-time 3 

* which omiſſion. logs may undo her 0 bom God 
2 ; preſerve) and us. 

We were not aware of the deep Geller of ſome 

© who pretended only the good of the kingdom, a 

© ſpecious pretext to keep this nation free, and as a 

by weight to throw into ballance upon occaſion, 

for a help to ſway with thoſe of our e 

who 


> 
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* who may be ſo wickedly and traiterouſly inclined, 
as to wiſh and act for the pretended Prince at S.. 
* Germain, I mean for France, againſt the rightful and 
* lawful title of her Majefty, and the ſucceſſion of 


her Engliſb crown, fo well eſtabliſhed by the laws 


* of that kingdom. I hope, my Lord, the wiſdom 
of this houſe will take care to diſappoint the men 
of ſuch pernictous and dangerous deſigns. There 
have been, and are ſtill Achitophels; but God hath 
turned their counſels into folly: A trick will ſerve 
but for one turn amongſt men of common ſenſe. 
We ought to be very thankful to God and the 
Queen, that things have been ſet before our eyes 
of late in a clear light; and ſome amongſt us ought 
to bleſs both, that they for their contrivances were 
not brought within the verge of the law, and 
* made an example and: terror to others, that none 
may venture on the like wicked practices againft 
our Sovereign, and the peace of her government. 
© Theſe mens actions are known, and all their 
* words are carried by the birds of the air to her 
* Majeſty's ears. 8 
I beg leave, my Lord, to preſume that there are 
5 few in this houſe but are well acquainted with the 
* hiſtory of Peter Warbech, (alias Perkin) in our King 
James IV's time. He was bred and nurſed up with 
* a deſign to dethrone Henry VII. by Margaret 
5 Dutcheſs of Burgundy and Flanders, as a fit tool to 


* ſatisfy her revengeful temper z and tho? ſhe knew 


im to be only the ſon of a poor man at Tournay, ſhe 


gave him the name and title of Duke of York, and 
* true and lineal heir of her deceaſed brother Edward, . 
* late King of England. She equipt him, and gave 


him ſhips, men and money, and ſent him into Fre- 

* land, where a rebellion was raiſed, as well as in Eng- 

land, by him and his adherents: He failed in the ex- 

* pedition. The French King, Cbaries VIII. found him 

a fit inſtrument to ſerve a turn for him alſo; where- 

* fore he entertained him as the Prince of DO 
| 6 an 
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and he, with the Dutcheſs of Flanders, equipt him 
out a ſecond time: But finding difficulties, at laſt he 
came here to our K. James IV. The ſtory of this 
Knight errant had juſtly given our King and court 
grounds to believe him a notorious impo ſto or. Upon 
this pretended Prince's addreſs to the King for — 
aid, his Majeſty wiſely called his council, and aſk- 


ed their advice what to do on the ſubject 3 Bu- 


chanan informs you, Cum ſententiæ rogarentur, pru- 
dentiores & quibus major erat rerum uſus, rem inte. 
gram reponendam cenſebant. 

Here, my Lord, the old wiſe men of experience 
in council were of opinion, that it was not fit for 


his Majeſty to receive or entertain this pretended 


Prince, who they wiſely believed to be a fourb, and 
who had given great trouble to this iſland, and was 
like to give much more. 

But when the queſtion came to the young nobi- 
lity of the council, the ſame author ſays, they were 
the majority, and carried it in favour of Perkin: 

At major pars, vel ob pueritiam rerum, & animorum 
inconſtantiam, &c. fortunam hominis commiſerabantur : 

The young counſellors, either for want of expe- 
rience, or for want of ſteddineſs of mind, were 
more eaſily caught. They were more in number, 


and had a compaſſion for the young ſtranger. They 
were told he was like the late King Edward, his 


pretended father, and the family of ork, tho they 
never had ſeen any of them. 

© Here the cheat went on; he had the entertain- 
ment of a Prince, he had a wife out of one of our 
noble families, he had an army raifed in his fa- 
vour, and led into England by our young King, 
and after much blood and — ſpent on this pre- 


© tended+ Prince, , the cheat was diſcovered; he was 


© ſent away out of our — _ ſome'ume after | 
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My Lord, this act of inconſiderate hoſpitality to 


* one who was but a cheat, gave firſt ground to the 
* world abroad to call our judgment into queſtion z 
and no body will read the hiſtory, but will con- 
clude, that our predeceſſors were extremely impoſed 

* on, and that the impoſtor might have cauſed the 
* utter ruin of their liberties and country. 

* My Lord, the fame game is a playing now. Per- 
© haps ſome have never read the hiſtory, and others 
have forgot it. No wonder, it happened 200 years 
* ago: But we cannot forget what ha P pened ſixteen 
years ago; when no male iſſue was like to ſucceed 
King James VII. one was to be found viis & modis, 

per fas aut nefas : One at laſt was faid to be born at 
St. Fames's, June 1688. That child died ſoon af- 


* ter, a ſecond was put in his place, and carried to 


and nurſed up at Richmond; but God thought fit 
« to kill that ſecond child alſo. | 
* Now, my Lord, this pretended Prince of Wakes 
is a third child, in | whole veins there 1 is not a drop 
of royal blood. 
Here is a new Perkin come into the world 200 
years after the firſt, who was ſent to ruin England 
and Ireland, only to ſatisfy the violent malice of a 
* revengeful woman. 
This ſecond pretended Prince is nurſed up by 
© Rome, France, and armies of _—_ cable revenge- 
* ful priefts, who give him the title of King. | 
For what? To d the end that he may prove a 
more fit inftrument, upon any occaſion, to root 


out and totally deſtroy us and our holy religion, 


* which they call hereſy. 

Some of us, my Lords, are no wiſer than our pre- 
© deceffors in that point: We give the priefts and 
other agents of France and Rome leave to pervert our 

© underſtanding); we take ſuch impreſſions as remain; 


C - Young mens minds are tender and ſoft, and retain 


the firſt impreſfions long. Some of us have been 


in Fance not many years ago, and have ſeen this 
pretended 
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pretended. Prince, and commend, his perſon and 
parts, his features, Sc. and ſay he is very like the 
royal family; tho' ſome of us never ſaw one of 
them, except our own Queen. 
Thus young men, are very apt to be led out of 
the way. I have known ſome by keeping bad com- 
pany die catch the French diſeaſe; modeſty and 
ſhame made them conceal it till it was too late, and 
then it coſt them their life. It is the caſe at preſent. 
with ſome of us here, who have got the French in- 
clinations, more dangerous in this nation than the 
diſeaſe, and will not own it till it is too late, and 
then it may coſt them their lives, their eſtates, 
with the ruin of their poſterity. Whatever, young 
men may do, my Lords, for want of better infor- 
mation, yet it is ſtrange that men of riper age, pre- 
tenders to religion, to the good and intereſt of our 
country, are ſaid to be tainted with the ſame incli- 
nation to have France rule over us; of which men 
there is a mighty jealouſy: I will not believe 
them guilty, and at the A. time I cannot an- 
© {wer for them; but let their works teſtify. what 

© they aim at. Dr to: bo whe 
© We all talk loud of love for our country, and 
religion, but I preſume to ſay, that the love of 
money, and ſelf-intereſt, hath appeared more our 

* ſtudy than any thing elſe. _. App een . 
What bad practices hath not her Majeſty by her 
* great care found out? The contrivers may cover 
© their deſigns the beſt way they. pleaſe; but, my 
Lord, whoever waits or inclines for the bondage and 
© cruel oppreſſions we in this nation are ſo lately de- 
© livered * be who they will, are and may be 
* found guilty of crimes of dangerous conſequence, 
* and 7 tranſcendant nature, no leſs than the ſub- 
verſion of the government of this kingdom, and 
the alteration of the proteſtant religion; and this 
not upon a bare _—_ mation only; her Nr 
| nows 
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* knows their converſe, and their actions ſpeak aloud 
to all about them. „% oe orky, 
Such practices are an enemy to all goodneſs and 
good men; it is from ſuch proceedings, that our 
aſſembly is corrupted, and till this fountain of 


* 


* A - * 


clear channels: All here know what J mean. 
© Theſe crimes are various in their natures, hei- 


If we examine them, my Lord, theologically, as 
they ſtand in oppoſition to the truth of God, they 


ſalvation. | 

If you examine them morally, as they ſtand in 
oppoſition to the light of nature, to right reaſon 
and the principles of human ſociety, you will then 
perceive pride without any moderation ; ſuch a 
pride as that which exalts it ſelf, &c. malice with- 
out any provocation, malice againſt virtue, againſt 
innocency, againſt piety; injuſtice without any 
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the power of godlineſs, and againſt the means of 
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rob the innocent of their juſt right and unſpotted 
reputation: | ; 

If theſe men, my Lord, who ſet up for the pre- 
tended Prince of Wales, be examined by legal rules 
in a civil way, as they ſtand in oppoſition to the 
publick good, and to the laws of the land al- 
ready in force; theſe men, I fay, may be found to 


cendiaries againſt the peace and ſafety of this king- 
dom; they may be found the higheſt, the boldeſt, 
and the moſt impudent offenders that ever were; 


this country and our religion. It any one here is 
ſenſibly pinched, let him conſider whether'or no 
he is guilty 3 if he is, let him fin no more, leſt a 
worſe thing befal him. UE I 


You. IV. F FE: 3 My 


miſchief is purged, we cannot expect to have any 
nous in their quality, and univerſal in their extent. 


will be found to be againſt the rules of faith, againſt 


means of reſtitution, even ſuch injuſtice as does 


be traitors againſt her Majeſty's crown, and in- 


betrayers of the Queen and people, as well as of 
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My Lord, I ſee many here may remember, if 
they pleaſe, the frequent tragedies that were acted 
among us ſome twenty years ago. I am ſure there 


are feveral of us, whoſe neareſt relations were {i- 


crificed to the deſpotick and arbitrary will, and 


to the revengeful reſentments of popery and its 


principles; it was then that the orders to perſecute, 
execute, to hang, draw and quarter, and to ſhed 
the beſt blood of this nation, without, nay, againſt 
any law, were by a prerogative royal without 
reſerve; - as | 


Il Tſe ſome here were baniſned, and forced to wan- 


r 0-6 00 


der in exile, and beg ſhelter from foreign Princes, 
whoſe families were difperſed and ruined, wholz: 


eſtates were torn in pieces, and given to ſtrangers, 
men of another communion. Can theſe melancholy | 


reflections be forgot ſo ſoon by our ſelves, who 
were the martyrs? A ſpirit of deluſion feems to 
cover the eyes of our underſtandings, till we fal! a 


ſecond ſacrifice to the fame bloody actors. 


I ſpeak for nor againſt no party of men; but, my 
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Lord, it is high time for us toconfider in cool blood, 
how te barricado our ſelves againſt the aſſaults of 


the common enemy, France and popery; in order 


to which I have two things to move, which are, 


that we may all here obey our Saviour's new com- 
mandment, love one another, and often repeat that 


excellent prayer taught us by that fame. bleſſed Sa- 


viour z by doing whereof we ſhall be brought to for- 


give one another, as we defire God to forgive us. 
This done, we ſhall be in better circumſtances to 


lay aſide our pride, our paſſion, | covetouſneſs, our 


vain glory, and unrelenting revenge, which alone 
belongs to God Almighty to repay; and ſhall be in 


a condition to ſerve our Sovereign, in obedience to 


her juſt commands, our country and people, in their 
neceſlary requeſts, and ſettle a proteſtant ſuc- 
ceſſor, while we have the occaſion and power in our 

| own 
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© own hands: Accidents may happen and put it out 
* of our way, ever to do it to our advantage. 

* Wherefore T move, it may be conſidered and 


* fimfhed, before this houſe N to any other 
: buſinehs. | 


My Lord Chancellor, 

Second the noble member that ſpoke laſt, in his ee 
motion for ſettling the ſucceſſion, before the 
houſe proceeds to any other buſineſs; but T do not 

pretend to give any direction how the matter ſhall 
© be done, let the wiſdom of this honourable houſe 
conſider with mature deliberation, what can pre- 
* ſerve us from Rome and the French King, that her 
* Majeſty's royal perſon and crown may be ſecure 


from all invaſions abroad, and diſturbances at 


home. 
My Lord Chancellor, Her Majeſty deſerves all 
the returns of loyalty and duty that are in our power 
to make; I believe ſhe hath given my Lord com- 
miſſioner ſuch inſtructions as may prove to our ad- 
vantage, if they are duly put in execution. Com- 
plaints have been made by ſome, that they are not 
full for ſettling a ſucceſſor; I am morally ſure, my 
Lord, the complaint is ill grounded, which I hope 
his grace will 1G on declare to this houſe, and ſatiſ- 
fy all her good and loyal ſubjects, how much ſhe 
hath the peace and advantage of this her ancient 
kingdom in her thoughts. 
As hath been well obſerved juſt now, laſt ﬆ& 
fions many of us were miſled ; I own my miſtake 
of men and things; we were going very faſt into 
a labyrinth; our leaders miſinformed us; the na- 
tion now may ſee its intereſt ; Theorical ſchemes 
and projects, which can never be brought to prac- 
tice, ought to be laid aſide; they create much de- 
bare, ſpend much time, and can never be of uſe. 
* My Lord, with N this 8 ought 
FT 2 "OF 
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to lay aſide all frivolous debates, that our jude- 
ments may not be called in queſtion elſewhere. 


I I am for following the advice juſt now mention- 
ed: Let us forgive and love one another, let us 


join hearts and hands to keep out the known enemy 
of our religion, If that deceiver or breaker of 
ſacred vows and treaties, made and ſworn upon the 


Holy Goſpel at the Altar, in the moſt ſolemn and 
moſt religious manner, ſhall by his power and our 


miſtaken management, put upon us that thing in 
the air, called the Prince of Wales, of no birth, 
of no blood, ſprung from whom is unknown to 
himſelf, as well as to us; we muſt be ruined, my 
Lord, every man here who enjoys his eſtate, may 
eaſily know what he has to truſt to; we all know 
who muſt come with him, the ſame men and 

rinciples who deſtroyed us twenty years ago. 
I humbly move, with ſubmiſſion, that we may 
paſs by all the mutual vexatious animoſities which 
were amongſt us but lately ; all parties have been 
to blame; God will 136452 the penitent : The 
Queen overſees, and graciouſly forgives z. let us 
mutually do the fame, and ſettle our ſucceſſion, 
and ſecure and help our ſelves, and God will help 
us; it will prove our own and the people's ſafety. 


Salus populi futrema Lox efto. 


© Let us follow the example of our wiſe neigh 


bours, and make ſuch laws as may tie up the hands 
and terrify the hearts of our own depraved ſubjects, 
who dare offer to act or ſpeak in favour of any, in 
prejudice to her Majeſty's lawful and rightful title | 


to her crown and dignity. IE 

© I am confident, my Lord, no man here. dares 
own his inclinations to be for the French King or 
that pretended Prince, whatever proſpect he may 


5 have of titles, honours or ſubordinate power from 
him, who hath no bowels of compaſſion left, who 


conſumes 
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o- FF © conſumes: his own vitals, by perſecuting and tor- 
* menting his own beſt ſubjects, and ſpares neither 
n- © ſex nor age in his neighbouring country, even of 
us © © his own miſtaken religion, if they but refuſe to be 
ny i © his ſlaves; witneſs his new conqueſts 1 in Alface and 
of | © Flanders, What then are we to expect, deny by 
he that tyrant are accounted hereticks? | 
nd © © Whoever are ſo wicked amongſt us, as to ven- | 
ur ture either to counſel, conduct or invite, whenever k 
in he comes (which God prevent) may expect the ſame | | 
th, I] © fate. For my own part, my Lord, I have no 
to IF © perfonal prejudice againſt him, nor the pretended 
ny Prince of Wales, but I here ſolemnly declare, that f 
ay I will oppoſe him or either of them, with all their i 
ow © © adherents, whilſt there is a drop of blood in my ö 
nd © veins; and 1 am morally ſure of r00000 of the 
70. W © beſt men in Britain to accompany me in the oppo- 
ay © fition; and I am fare, my Lord, of this, that the 
ich © nation in general will £0 along with me alſo; 
en God be praiſed, we are proteſtants, and of the 
he I © reformed religion, for which I hope we ſhall ever 
us be ready and willing, upon any ſuch occaſion to ſa- 
on, crifice our lives and our fortunes, to prevent all 
elp I] © theſe impendent evils. My Lord, let us ſettle a 
ty. ſucceſſor Who is a known proteſtant, and of our 
* own royal and ancient race of Kings. 
For an argument of this, an anonymous author, 
in his remarks on the late plot, gives ſome reaſons 
:h- YN © ory it, which for your information I here preſume 
ads I © to repeat: After he excuſes two noble Dukes, he 
ts, I © fays, 776 hoped this is ſufficient to make it plain, that 
in © 70 iniſſi on an union and communication of trade at 
itle I] © this time, would retard the ſucceſſion, which may be 
© dangerous to our ſelves, and to the whole proteſtant in- 
res I © Zereſt all over Europe. 
or We danger to our ſelves is aer, from the con- 
ay il © * ſpiracy that Fraſer and his accomplices have been car- 
om 9 on in the Highlands, and other parts of this 
ho | Ff 3 8 * kingdom, 
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My Lord Chancellor, this anonymous author hath - 
* faid very much in favour of the rights and privi- 

leges of this kingdom in theſe remarks, and other 
books which I have ſeen; and in particular, hath | 


% 
* 
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kingdom, the general diſcontents which are in cur 
nation, &c. and gives his reaſons, page 48. 

He continues to tell you, That the Jacobites Here, 
and their friends beyond ſea, make à great improve. 


ment of the delay of ſettling the ſucceſſian; they flatter 
themſelves and impaſe upon the world, that it proceeds 
from the inclinations of our people to the St, Germain 
family). e r E i 

Then he goes on to tell you, My, Lord, of our 
diviſions, which, ſays he, encourage the French 
to ſollicit a rebellion, and to attempt an invaſion, 
either of which effected, transforms our country into 
a field of blood. And ſuppoſing (which God forlia) 
ber Majeſty ſhould die whilft the ſucceſſion is unſettled, 
and our country lying under theſe inteſtine diviſions, 
the. Hanover and St. Germain parties will certainly 
engage us in @ civil war. England and Ireland 
will aſſiſt the firſt, and France the other. This ill 
make our nation a theatre of woe and calamity, and 
whoever hath the advantage in ſuch a caſe, we mu} 
be ſlaves for eue. we ee 


Our author, my Lord, concludes the paragraph, 
© and tells us in ſuch circumſtances, bat there will be 


no room for thoughts of "inſiſting on limitations, aud 


< humbly conceives that what is ſaid, is ſufficient to ſhew 


the neceſſity of ſettling the ſucceſſion upon the foot of our 
old conſtitution; that it will be the. only way to ſecure 
us againſt thoſe dangers we are threatned with, from 


the madneſs and folly of both parties, viz. Whig and 


Tory. | 


been at ſome pains to excuſe ſome great men, whoſe 


works and actions I would have rather to ſpeak 
* and plead for them, that we may ſee and know in 


good earneſt in whoſe company we are, and with 
| 5 * whom 
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ur © whom we have to do. Yet I muſt ſay, the author 
« ſeems in earneſt for ſettling; the ſucceſſion. 
re, Tis certain, my Lord, whoever is for preſſing 
an union or a communication of trade at this time, 
is diametrically againſt the ſettling the ſucceſſion; 
« and if we do not perform this neceſſary point this 
alt * {eſlipns, what conſtructions. wil men of unbiafſed 
principles, men of the fame religion with our 
o 
c 


act and ſpeak as if we thought our ſelves ſo, and 
may we never have occaſion to make more mention 
of her death; may ſhe outlive all of us; ſhe is 
* the ſupport and glory of us, of our religion, and 
| | Ff 4 of 


ur {clves all the world over, put upon our manage- 
ch ment? n it 
on, Will not the majority of this aſſembly be juſtly 
110 ſuſpected, if the ſucceſſion be not ſettled this time? 
a) On this point depends the ſecurity of all that is dear 
d, © © to us both ſpiritual and temporal, at home and 
26, abroad; and whoever are againſt it, without all 
59 * manner of doubt, are enemies at bottom to our 
nd Queen, to our religion and government, and to the 
%% people of this kingdom, and their poſterity. The 
ma Y perſon, my Lord, who I preſume you will think 
1% * fit to name for a ſucceſſor, is her Royal Highneſs 
the Electoreſs Dowager of Brunſwick and Lunen- 
hh, WY «© 4argb, the Princeſs Sophia; ſhe is the next pro- 
& teſtant of our own royal family, whoſe mother was 
da native of our own country, born at Dunfermling. 
2 Her Highneſs's blood is truly royal, her inclina- 
r tions and heart, as [am credibly informed, are 
we intirely Britiſo; and, my Lord, we can go no 
am Vvhere elſe for a ſucceſſor, but to her and the heirs 
nd Y © of her body. When this point is ſettled on the 
* beſt conditions proper for us to aſk, and in her 
th = < Majeſty's: power to grant, none in this aſſembly | 
vi- vill have occaſion ſo very often to make mention 
er of her Majeſty's death, as they did laſt year, which 
th © indeed carries ſomething rude in expreſſing it. 
fe * We all know, my Lord, ſhe is mortal; may we 
U 
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*,of the quiet and peaceable government we all enjoy; 
and by her ſhining character, illuſtrates and adorns 
* all her good ſubject. 
_ © Wherefore, my Lord, let it never be ſaid, that 
© we of this Parliament, either by negle& or by 
< wrong principles, or by a miſtake in our judgments, 
© graſping at what can never be obtained, are either 
the immediate or mediate cauſe of eclipſing fo 


bright a luſtre, as ſhines thorough all the diſtinct 


parts of her wiſe management at home as well as 
* abroad. From hence we hear the joyful news of 
* victories, and a happy progreſs by the wiſe and 
< adorable providence, in - late great fſuccets 
* youchſafed to her Majeſty's arms and thoſe of her 


Aallies; whereby God hath thus far diſappointed the 


© hopes, and confounded the devices and ambitious 
* deſigns of the common enemy. 1112 

* I preſume to ſay, with ſubmiſſion, that our di- 
* viſions amongſt our ſelves theſe laſt two years paſt, 
have given her Majeſty more real vexation and 
* trouble than all the great affairs of Europe, of which 
* the hath a very great ſhare ; this alone is a reproach 
© to our nation in general: Whereas indeed the true 


© cauſe is the pride, ambition, and covetous humour 


© of ſome few particular men of both parties, who all 
* pretended the ſervice of the Queen and the publick 
good; whereas in good carneſt, all that theſe 
< pretended patriots aim at, is to be chief, and the 
< firſt in poſts and offices of profit and truſt, by 
which they may pretend a. privilege to ſpend and 
© ſquander away the publick revenue, oppreſs the 
* people, to ſupport their own pride, vanity and 
luxury. 1 Su 


Hinc ille Lacryme. | 


* From ſuch | ma nagers and ſelf- intereſted paſſionate 
proud men are all our miſery, and all the re- 
* proaches caſt upon the nation: Covetouſneſs _ 
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the love of money blinds theſe men's underſtand- 
ings. Let us not follow their maxims, left we 
prove troubleſome to our ſovereign, and uſeleſs to 
the publick. I know very well, my Lord, ſome 
here who are really for the ſucceſſion, but are not 
tor having it ſettled at this time for ſeveral pre- 
tended reaſons; but a great one is, they would 
not have his Grace, my Lord Commiſſioner, have 
the honour of paſſing it, whilſt he fits on the 
Throne. 
I confeſs for my own part, I have no concern 
whoever does a good thing, provided I have a 
ſhare of it; and I hope, if any man is againſt it on 
that account, he will repent and conſider the pub- 
lick advantage : From which, and from all that 
has been ſaid, Tam, my Lord, for ſettling of the 
ſucceſſion now, before the houſe e to any 
d other buſineſs. 


But, norhwichtanding thele ſpeeches, the Earl of Reſolves of 


the Scotch 


| Rotheſs having preſcribed ! another reſolve, it was car- Parliament. 


ried by a majority of 35, that the reſolves preſented 
by the faid Earl, and that preſented by the Duke of 
Hamilton, ſhould be e voted; and they are as 


Eames : 


Reſolved, | 
Thar the Parliament will not end to a nomi- 
nation of a ſucceſſor, unleſs we have a previous 
treaty with England, for regulating our commerce, 
and other concerns with that nation. 


Aud further it is Reſolved, 

That this Parliament will proceed to make ſuch li- 
mitations and conditions of government, for the ratifi- 
cation of our conſtitution, as may ſecure the religion, 
liberty, and independency of this nation, before 
they proceed to the ſaid nomination. The firſt Part 


of this reſolution was propoſed by the Duke of Ha- 
milton, 
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milton, and the latter by the Earl of Rotheſs. The 
fame day the Duke of Athol moved, that his Grace 
the Lord Commiſſioner would be pleaſed to write 
to her Majeſty, to ſend down the perſons who were 
witneſſes in the late Plot, and all the papers relating 
to the fame, that that affair might be examined to 
the bottom, and thoſe who were unjuſtly and falſly 


accuſed might be vindicated, and thoſe who are 


guilty puniſhed according to their demerits. 
Whereupon the Lord Chancellor declared, that 
his Grace had written, and would write again on 
that ſubject. | | $30 e | 
The rgth, the Earl of Marchmont made a ſpeech to 
this effect, that ſince the houſe had reſolved not to 


fall immediately upon ſettling the ſucceſſion, it was 


highly reaſonable to make an act to exclude all Po- 
pith ſucceſſors, as the moſt effectual means to ſecure 


the peace of this kingdom. The Duke of Hamilton 


ſaid thereupon, that it was not now a proper ſeaſon 


to anſwer that propoſal, but that it ſhould be an- 
ſwered another time. This occaſioned fome debates, 


and the Earl pretended that it was contrary to the 
cuſtom of Parliament to interrupt a member, but 
nothing was reſolved thereupon. The ſame day the 
Duke of Hamilton moved for a two months ceſs, 
for the preſent ſubſiſtance of her Majeſty's forces, 
and the Lord-Juſtice Clerk moved for a ſupply for 
fourteen months, payable in two years. Theſe 


two motions were taken into conſideration the 2 1t, 
and · it was carried by ſixteen votes for the latter; 
but on the 25th, when the act of ſupply was again 


taken into conſideration, and an additional clauſe 
about the ſecurity of the kingdom was offered to be 
added to the act of ſupply, after a debate thereon, 
the following reſolutions were offered by the Lord 
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Reſolved, 

That the Parliament will proceed to grant two 
months ſupply for ſubſiſting her Majeſty's forces, 
and as ſoon the act of Security, now read, has got 
the royal aſſent, will give tour months more. This 
motion being oppoſed, the Earl of Roxbourgh pre- 
ſented the following reſolution a as an 1 expedient, VIZ. 


| | Reſolved, | 
That there be a firſt * — on che act of 

eearity, and that both the act, and that for the ſap- 
ply, be without being farther proceeded on, until his 
Grace, her Majefty's Commiſſioner, receive in- 
ſtructions as to the act of ſecurity, it being then free 
to the Parliament to proceed to the acts jointly or 
ſeparately, as they ſhall think fit. This Reſolve was 

approved, and the act of ſecurity had a firſt reading 
marked thereon. The 27th the Parliament ad- 
journed to the 3d of Auguſt, expecting by that time 
tha the Commiſſioner would have received her Ma- 
ty 8 inſtructions on the ſaid act of ſecurity. 


Fo the 5th of Auguſt, the at for the fic 
of the kingdom, in caſe of her Majeſty's death 
without iſſue, and that for a ſupply of ſix months 
ceſs, had the royal aſſent; the firſt of which, by 
reaſon of the ſingularitey of it, ſhall be inſerted. 


1 


O Sovereign Lady the Queen” 8 Majeſty, with... g cf 
advice and conſent of the Eſtates of Parlia- fecurity. 


ment, doth hereby ſtatute and ordain, that in the 
event of her Majeſty's death, or of the death of any 
of her Majeſty's heirs and ſucceſſors, Kings or Queens 
of this realm, this preſent Parliament, or any other 
Parliament that ſhall be then in being, ſhall not be 


e and ordained, afſembled, to ſit and act in 


manner 
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manner after- mentioned, notwithſtandi ing of the faid 
geatho 

\ And if the faid Parliament ſhall be under adjourn- 
ment the time. of the faid death, ir ſhall notwith- 
ſtanding meet preciſely at Edinburgh the 20th day 
after the death aforeſaid, excluding the day thereof, 
whether the day of the ſaid adjournment be ſooner 
or later. | 

And it is farther ſtatuted and ordained, that! in 
caſe there ſhall be no Parliament in being at the time 
— the ſaid death, then the Eſtates or Members of the 

preceding Parliament, without regard to any 

f — — that may E ſlibly be indicted, but 

never met, nor conſtitute, ſhall meet at Edinburgh on 

the 2oth day after the ſaid death, the day thereof 
excluded. | 

And 8 that in all or any of the 
faid cafes, if there ſhall happen to be any vacancy of 
a member, by reaſon of death or. promotion, the 
Barons or Burghs concerned, ſhall have power to 
chuſe and ſupply the. ſaid wn; in the accuſtomed 
manner. 

As likewiſe, that in all or any of the ſaid cakes, 
no perſon who hath been, is, or ſhall be then a Papiſt, 
and hath not purged himſelf from Popery, by taking 
the Formula ſet down in the third act of the Parlia- 
ment 1700, before the {aid death, ſhall be capable to 
be a member of, or to elect, or be elected to the ſaid 
meeting of the Eſtates in Parliament. And ſicklike, 
That no Engliſbman, or foreigner, having a Scotch 
title, and not having an eſtate. of 12000 J. yearly 
rent within this kingdom, ſhall in the event afore- 
ſaid, have place and vote in the aid meeting of 
Eſtates. 

And the faid Eſtates of Parliament GREY in 
caſe of the death aforeſaid, to continue or meet as 
above, are hereby authorized and impowered, ro act 
and adminiſtrage * en in manner after- 

17755 mentioned; 
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mentioned; that is, that upon the death of her 
Majeſty, leaving heirs of her own body, or failing 
thereof, lawtul ſucceſſors deſigned or appointed by 
her Majeſty, and. the Eſtates of Parliament, upon 


the death of any ſucceeding King or Queen leaving 


heirs or ſucceſſors, as ſaid is, the ſaid Eſtates of Par- 
liament are authorized and impowered, after having 
read to the heir or ſucceſſor the claim of right, and 
deſired them to accept tlie government in the terms 
thereof; to require of, and adminiſtrate to the ſaid 
heir or lawful ſucceſſor, by themſelves, or ſuch as 


they ſhall commiſſionate, the coronation-oath, and 


that with all convenient ſpeed, not exceeding thirty 


days after the meeting of the faid Eſtates, if the faid 


heir or ſucceſſor be within the iſle of Britain, or if 
without the ſame, not exceeding three months after 
the ſaid meeting, in order to the exerciſing the royal 
power, conform to the declaration of the ſaid Eſtates 
contained 1n the claim of right. 

As alſo in the caſe of the ſaid heir or ſucceſſor, 
their being under age, which, as to the exerciſe of 
the government, is hereby declared to be, until their 
attaining to ſeventeen years compleat, to provide 
for, order and ſettle, within the ſpace of ſixty days 


after the ſaid meeting, a Regency for the kingdom, 


until the ſaid heir or ſucceſſor take the coronation- 
oath, and do actually enter upon the exerciſe of the 
government; the Regent or Regents to be appoint- 


ed always having the claim of right read to him or 


them, as above, and he or they taking at his or their 


entry the coronation-oath, and to continue to fit 


and act for the ſpace of three months, unleſs they 


be ſooner lawfully adjourned or diſſolved by the faid 


heir or ſucceſſor, being entred, or by the Regent or 
Regents lawfully ſettled as faid is. 8. 


And farther, upon the death of her Majeſty 


without heirs of her body, or a ſucceſſor lawfully 


deſigned or appointed, as above, or in the caſe of 


any other King or Queen thereaſter ſucceeding, and 
| deceaſing 
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deceaſing without lawful heir or ſucceſſor, the afore- 
ſaid Eſtates of Parliament convened, are thereby au- 

thorized and impowered, to nominate and declare the 
ſucceſſor to the Imperial crown of this realm, and 
to ſettle the ſucceſſion thereof upon the heirs of the 
ſaid ſucceſſor's body; the ſaid ſucceſſor and the heir 
of the ſucceſſor's body being always of the royal 
line of . and of the. true Proteſtant rell. 

Son. 

Providing e that the Ame be not the Becel 
ſor to the crown of England, unleſs in this preſent 
ſeſſion of Parliament, or any other ſeſſion of this, 

or any other enſuing Parliament during her Majeſty”; 
reign, there be ſuch conditions of government ſet. 

tled and enacted, as may ſecure the honour and ſo- 

vereignty of this crown and kingdom, the free- 
dom, frequency and power of Parliaments, the re- 
ligion, and trade of the nation, from Engliſb, or any 
foreign influence, with power to the ſaid meeting of 
Eſtates to add ſuch further conditions of government, 

as they ſhall think neceſſary, the fame being conſiſtent 
with, and no ways derogatory from thoſe which ſhall 
be enacted in this, and any other ſeſſion of Parlia- 
ment during her Majeſty's reign. 

And it is hereby declared, that the ſaid meeting 
of the Eſtates ſhall not have power to nominate the 
ſaid ſucceſſor to the crown of this kingdom, in the 
event above expreſſed, during the firſt twenty days 
after their meeting, which twenty days being elapſed, 
they ſhall proceed to make the ſaid nomination with 
all convenient diligence. 

And it is hereby expreſly provided and deckired, 
that it ſhall be high-treaſon for any perſon” or per- 
ſons to adminiſtrate the coronation-oath, or be wit- 
neſſes to the adminiſtrating, thereof, but by the ap- 
pointment of the Eſtates of Parliament in manner 
above mentioned, or to own or acknowledge any per- 
ſon as King or Queen of this realm, in the event of 
her Majeſty's deceaſe, leaving heirs of her _ 

unt! 
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until they have {worn the coronation-oath, and ac- 
cepted the crown in the terms of the claim of right; 
and in the event of her Majeſty's deceaſe without 
heirs of her body, till they fwear the coronation- 
oath, and accept of the terms of the claim of 
tight, and of fuch other conditions of government 
as ſhall be ſettled in this, or any other enſuing Par- 
liament, or added in the ſaid meeting of Eſtates, 
and be thereupon declared and admitted as above, 
which crime ſhall be irremiſſible, without conſent 
of Parliament. | 
And becauſe in the aforeſaid interval of twenty 
days, betwixt the ſaid death and meeting of Eſtates 
of Parliament, in caſe there be no Parliament aſſem- 
bled for the time, it is neceſſary that the admini- 
{tration of the government be provided for in that 


interim. Therefore it is hereby declared, that in 


caſe of the death of her Majeſty, or of any ſuc- 
ceeding King or Queen of this realm, in all or any 
of the events above-mentioned ; the aforeſaid admi- 
niſtration ſhall be in the hands of ſuch of the mem- 
bers of the ſaid Eſtates of Parliament, and ſuch 
Members of the Privy-council laſt in being, as ſhall 
be at Edinburgh at the time of the faid death, or 
ſhall come to Edinburgh before the aforeſaid twen- 
tieth day, and ſhall meet in the Parliament-houſe 
there, which members of the Eſtates, and the ſaid 
members of the Privy-council, are hereby impower- 
ed to fit and act in the ſaid interim, for preſerving 
the peace and quiet of the kingdom allenarly, and 
till the ſaid meeting of Eſtates, and no longer, thirty 
of the ſaid members of the Eſtates, and members of 
the former Council, being a Quorum, the plurality 
being always of the Eſtates who were not of the 
former Council. + 
And it is hereby further ſtaruted and ordained, that 
"y commiſſions granted to the officers of Eſtate, | 
Lords of e, 1 qu Laps re — the 
rivy- 
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Privy-Council,-and- all other civil commiſſions that 
are now granted during pleaſure, ſhall, by the de- 
ceaſe of the King or Queen reigning, become null 


and void, excepting Sheriffs, Stewards and Juſtices 
of the Peace, in their reſpective bounds. . | 


And for the further ſecurity of this kingdom, her | 


Majeſty, with advice and conſent aforeſaid, ſtatutes 
and enacts, that the whole proteſtant heretors, and 
all the burghs within the ſame, ſhall forthwith pro- 
vide themſelves with fire-arms for all the fenſible 
men, who are proteſtants, within their reſpective 
bounds, and thoſe of the bore proportioned to a 
bullet of fourteen drop weight running; and the 
ſaid heretors and burghs are hereby impower'd and 
ordained, to diſcipline and exerciſe their ſaid fenſible 
men, once in the month at leaſt, the ſaid heretors al- 
ways taking the oath of allegiance and aſſurance; as 
alſo ſuch heretors or fenſible men who are ſuſpect- 
ed of popery, are hereby appointed, when requir- 
ed, to take the Formula mentioned in the act of Par- 
lament, 1700. and that before the Sheriff of the 
ſhire, or any other judge within whoſe Asten 


they reſide. 
And it is hereby likewiſe ſtatuted and dndeines, 


That upon the deceaſe of her Majeſty, or any of 


her heirs or ſucceſſors, the commiſſions of all offi- 
cers of the ſtanding forces above a Captain, ſhall 
immediately become void and null; and that the 
Captains of the ſeveral troops and companies, and 
the Lieutenants of thoſe who ſhall have belonged to 
the Colonels, Lieutenant-Colonels and Majors, do 
continue to command their reſpective troops and 
companies, without extending their command any 


farther, under pain of Treaſon, till further orders 


from the ſaid Eſtates or Committee in the interval. 
And further, her Majeſty, with advice and con- 
ſent aforeſaid, requires and ordains all officers and 
ſoldiers, Which ſhall happen to be in daily pay at 


the time of the deceaſe aforeſaid, to continue in, or 


immediately 
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immediately repair to their reſpective garriſons and 


quarters, and not to remove from thence, but by 
order of the ſaid eſtates or Committee above-nien 
tioned,” upon pain of treaſon. _ 

And, laſtly, her Majeſty, with adiita od con- 
ſent aer, reſcinds; caſſes and annuls the ſeven- 
teenth act of the ſeſſion of the Parliament, 1696. 
and all other laws and acts of Parliament, in ſo far 
as they are inconſiſtent with this act. 


Upon Obäslton of paſſing this act, his grace the 
Marqueſs of | Tweddale, her Majeſty's High Com- 
miſſioner, n — following png to the F 
ment. 


* Lords ind Cuties! High Com- 


. 


quiet and ſecurity, as well as for that of her go- 
vernment; the ſettling the ſucceſſion in the proteſ- 
tant line, and the providing for the ſubſiſtence of 
the forces; the funds laſt given for that end being 


then exhauſted. The firſt of theſe you have not 


thought fir for your intereſt to do at this time; I 
* heartily wiſh you may meet with an opportunity for 


it more for your advantage at another. The other 


all of you ſeemed moſt ready and willing to go in- 
© to, as witneſs the ſeveral motions and reſolves 
made thereanent, but withal ſhew'd ſtrong inclina- 
« tions for an act of ſecurity, as abſolutely neceſſary. 

I told you then, as J had done at firſt; that J had 


been fully impower' d, and inſtructed not only as 
to that, but many other things for your good, 


but upon the alteration of circumſtances, had not 
* now the liberty to make uſe of thoſe powers even 


as to that; till I had acquainted her Majeſty, and 


knew her mind, which I would do, and uſe my 
* utmoſt intereſt to procure itfayourable, which was 
Vor, IV. 2 9 0 


Speech to 
gracious letter recommended toyou two things, the Parlia- 


* which ſhe thought moſt neceſſary for your own ment. 


F A T your ſitting — her Majeſty in her miſſioner's 
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the true reaſon. of your long adjournment, and 
not what was inſinuated by ſome, who ought to 
© have known me better, the character I have in 
the world being, I hope, above. ſo mean a re- 
© fleftion. | 


And now, My Lords and Gentlemen, I can tell 


< you that from her Majeſty's innate goodneſs and 
* gracious diſpoſition towards you, it hath been more 
* eaſy for me, and ſome other of her ſeryants, to 
prevail with her, than, perhaps, was by others 
expected; ſo that you have an act of ſecurity ſuf- 


* ficient for the ends propoſed : And it is hoped at | 


the ſame time you will perfect that of ſupply, 
* which you your ſelves ſeem convinced to be abſo- 
© lutely neceſſary at this time, and without which 
neither the forces can be kept on foot, nor any 
< frigates maintained for guarding our coaſts, and 
« ſecuring our trade, both which now lying, before 
* you, I hope you will go preſently about, that 
when finiſhed. they may have the royal aſſent, 
which I am ready to give, and thereafter. you 
may have time to proceed to other buſineſs rela- 
ting to trade, or your other concerns, where- 
in I ſhall be willing to comply with your de- 
. ſires, ſo they be within the bounds of my In- 
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But what his grace might expect of them by way 


of proviſion for the ſubliſtence of the army, they | 


made but ſlow paces therein, but ſpent moſt of their 
time upon the publick accounts, and the moſt re- 
markable of their proceedings upon that head was, 
that on the 11th they read the firſt four accounts of 
receipts and diſburſements; and as to the fourth 
obſervation by the commiſſioners, for proviſion for 
Engliſb forces, they found that to be an article due 
by England, and the ſum mentioned in the fifth ob- 
ſervation the like, and ordered the clerks. of the 
treaſury to produce the inſtructions of the _ 

| th 
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fifth article, againſt the next day of meeting: So 
that the time being ſpun out to the 27th, not very 
much to his Grace's ſatisfaction, or, perhaps, to the 
Parliament it ſelf, they were adjourned to the 7th 
of OFober, upon which occaſion the Lord High 
Commiſſioner made the following ſpeech. ' 


* 5 Lords and Genn, 
0 O U have now fat long, and, 1 think, youg;,, Com- 
** cannot complain that you have been cut ſhort ai lens 


« by * adjournments or ſhort ſederunts. In this ouring 


time more might have been done; however, ſome the Parlia- 


ment. 


good laws are paſſed, and one in particular, which 

gives ſufficient evidence of the diſpoſition her Ma- 

jeſty was in to have gratified you in whatever was 
© reaſonable. I advertiſed you lately, that you had 
© not much longer to fit, and though I cannot but ſay 
the time you have had ſince has been very uſefully 
employed, yet, if there had been more diſpatch 
made, ſome of thoſe good Laws which are now be- 
fore you might have paſſed; but now I muſt tell 
you, that I am not allowed to give you any more 
time, her Majeſty thinking a ſhort receſs neceſ- 
© fary at preſent, ſo it will not be long till you may 
© have another opportunity of doing what till re- 
mains fit to be done; for no diſappointment her 
« Majeſty hath met with can alter, in the leaſt, her 
* favourable diſpoſition towards this her ancient 
2 "nao." | Yes dE 


Farther PROCEEDINGS of 


the Scotch Partament. 


H E Scotch Parliament met again on the 28th 

of Fune, 1705, when his Grace John Duke of 
Ab. Her Majeſty's High Commiſſioner, went to 
me arid mnt: where his Grace*s Commiſſion 
g 2 . 
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was read, and recorded; after which a on 


to James Earl of Seafeld to be Chancellor, Com- 
miſſions to William Marqueſs of Aunandals, and 


' Hugh Earl of Loudoun, to be Secretaries of State, 


David Earl of Glaſeow,. to be Lord Treaſurer 
Deputy, Sir James Murrey of Philipbaugh to be 


| Clerk Regiſter, and Adam Ormiſtonne, to be Lord 


ueen's 
Rene to 
the Scorch 
Parliament 
read, 


Juſtice Clerk, were read and recorded as ufual, Then 
rhey adjourned to the 3d Inſtant, when they met 
again, and her Majeſty's Letter to them was read as 
followeth : And his Grace the Lord Commiſtione» 
and the Lord Chancellor made the IO eee 


ANNA REGINA. 


V Lords and Gentlemen, 1 
1 T hath been our great care and concern ever 
I fince our acceſſion to the crown, to preſerve the 
peace, and promote the true intereſt and advantage 
of that our ancient Kingdom; and above all, to 
| have your preſent eſtabliſhment ſo ſecured, that 
both you, and after ages may reap-the benefit 

thereof. 


© You are now again met in ys ptr and, no 


OA; 6 


ſtances, which we heartily wiſh' may be ſeconded 
with ſuch endeavours on your part, as may teſt 
accompliſh what we fo really deſigg. 
In your laſt meeting, we recommended to you 
with the 7 BY earneſtneſs, the ſettling, of the ſuc- 
ceſſion of that our ancient kingdom in the pro- 
teſtant line, and ſeveral things having ſince hap- 
pen'd, which ſhew the great inconveniency of this 
matter's continuing in uſpence, we cannot but at 
_ preſent moſt ſeriouſly renew the recommendation 
of this ſettlement, as being convinced of the grow- 
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© the proteſtant religion, and the peace and fafety 
"of 


doubt, with a full view of all your preſent cireum- | 
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of all our dominions, and for defeating the deſigns, 
and attempts of all our enemies. And to prevent 
any objections to the ſaid ſettlement, that can be 
© ſuggeſted from the views or fears of future incon- 
veniences that may happen to that our kingdom 
from thence, we fhall be ready to give the royal 

aſſent to ſuch proviſions and eine as ſhall be 
5 


found neceſſary and reaſonable in ſuch a caſe; and 


4 


ceſſary for all the ends already mentioned, that you 
go to the ſettlement of the ſucceſſion before all 
J > 75 T | 
We are fully fatisfied, and doubt not but you are, 
that great benefits will ariſe to all our ſubjects by 
an union of Scotland and England, and that nothing 
* will contribute more to the compoſing of diffe- 
rences, and extinguiſhing the heats that are unhap- 
pily raiſed and fomented by the enemies of both na- 
tions, than the promoting of every thing that tends 
to the procuring the ſame. Therefore we earneſtly 
recommend to you to paſs an act for a commiſſion 
to ſet a treaty on foot between the kingdoms, as 
our Parliament of England has done, for effectuat- 


c 


* 


K _*> 


and things as may be judged proper for our ho- 

nour, and the good and advantage of both king- 
doms for ever; in which we 'ſhall moſt heartily 
give our beſt aſſiſtance. 


"A 


© The ſupplies granted by the Parliament for 
maintaining the forces, with the forts, garri- 
< ſons and frigates, are now at an end, and the 


* ſame being ſtill neceſſary to be maintained; as 
* likewiſe that the magazines of arms and ammu- 
© nition be duly furniſhed, for the peace and ſe- 

curity of the kingdom, eſpecially now in time of 
war, we doubt not but you will provide the ſup- 
© plies needful, in ſuch manner as may be ealy 
* and effectual. OR. + f 
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therefore we muſt ſtill leave it upon you as moſt ne- 


ing what is fo deſirable, and for ſach other matters 
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Me have named the Duke of Argyle to be our 
Commiſſioner, to repreſent our R in this ſeſſion 

of Parliament, as one, of whoſe capacity and zeal 

* for our ſervice, and the kingdom's good and advan- 

tage, we are ſufficiently aſſured, and no lefs hopeful 


* that he will be to you acceptable : We have fully 


* impowered him to declare our firm reſolution to 
maintain the government both in church and ſtate, 
as by law eſtabliſhed, and likewiſe. to conſent to 
* ſuch further laws as ſhall be thought needful 
for that end. | 

* We have alſo impower'd him to give the royal 
* aſſent to ſuch good laws, as ſhall be concluded tor 


the advancement of piety, and diſcouragement of 


8 * immorality, for the bettcr encouraging and im- 
© proving of trade and manufacture, the further ſe- 

* curing of private rights and conveyances, and for 
promoting the more eaſy and ſpeedy adminiſtration 
of juſtice 3 and generally, for what may be found 
for the good and advantage of the kingdom. In 
© all ſuch, and whatever elſe may contribute for the 
; happineſs and ſatisfaction of our people, you ſhall 


have our ready and chearful fonchrende e Ann ſo 
we bid you heartily farewel. 


Given at our court at Windſor Caſtle, the 1 80% 37 


June, 1705. and of ons reign the 4th hr. 
By her Majeſty's Command. 


Davin Nar RN E. 


His Grace, my Tk Commitioner, made after- 
wards the following ſpecch. 


My Lords and Gentlemen, 


eder expreſſed ſo much tenderneſs and affection 
ſpeech to = towards this nation, in aſſuring you, that ſhe will 
e Scott 


Pn ene. maintain the government, as eſtabliſhed by rot 
x 


Lord 5 H E R Majeſty has in her moſt gracious letter 


on 
ill 
V, 
th 


\ 


both in church and ſtate; and acquainting you that 
* ſhe has been pleaſed to give me ſuch power, to paſs 
* ſuch acts as may be for the good of the nation, 
that were it not purely to comply with cuſtom 1 
* might be ſilent. | „5 

8 — Majeſty has had under her conſideration the 
« preſent circumſtances of this kingdom, and out of 
her extream concern for its welfare, has been gra- 
* ciouſly pleaſed to recommend to you two expe- 
* dients, to prevent the ruin, which does but too plain- 


4353 


© ly threaten us: In the firſt place, your ſettling the 


* ſucceſſion" in the proteſtant line, as what is abſo- 
* lutely and immediately neceſſary to ſecure our 


peace, to cool thoſe heats which have with great 


* induſtry and too much ſucceſs, been fomented 


among us, and effectually diſappoint the deſigns 


* 


of all our enemies. In the ſecond, a treaty with 
* England, which you your ſelves have ſhown ſo 
great an inclination for, that it is not to be ſup- 
* poſed it can meet with any oppoſition. | 

The ſmall part of the funds which were appro- 
< priated, in your laſt meeting, for the army, are now 


at an end, and I believe every body is ſatisfied of 
© how great a uſe our frigates have been to our trade; 


and it is fit to acquaint you, our forts are ruinous, 
and our magazines empty. Therefore I do not 
doubt but your wiſdom will direct you to provide 


* ſuitable ſupplies. | 7 


22 Lords and Gentlemen, „ 
* I am moſt ſenſible of the difficulties that at- 
© tend this poſt, and the loſs I am at by my want 
© of experience in affairs; but I ſhall endeavour to 


make it up by my zeal and firmneſs in ſerving 
her Majeſty, and the great regard I ſhall have 


* 8 2 


to whatſoever may be for the good of my 
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T hen my io Chancellor ſpoke to. the r 
in the following words. 


My Lords and Gentlemen, EF hole 
ER Majeſty in her moſt gracious letter, and 
2 my Lord Commiſſioner his Grace, in his 
tion, which are of the greateſt importance for the ſe. 
* curity of your religion and liberties; and her Ma- 
jeſty is moſt willing to do all that is in her power, 


to promote the happineſs and proſperity of all wat 


< ſubjects. 


Por theſe ends, her Majeſty doth, with great ear- 
< neſtneſs, continue to recommend to you the ſettle- 
© ment of the ſucceſſion to the crown in the pro- 
< teſtant line, as the ſureſt meaſure for preſerving all 
< that is valuable to you, with regard either to your 


< ſacred or civil concerns: So long as this is delayed, 
© the enemies of our preſent eſtabliſhment will conti- 


nue their bad deſigns, and be ready to take the firſt 


6 * opportunity to diſturb the publick peace; and when 
can you enter upon the deliberation of this mat- 
* ter, with greater advantage than now in her Ma- 
jeſty's own time; and when you have aſſurances 


from her of all encouragement, and that ſhe. is 
f © ready to grant ſuch limitations and conditions of 


< government, with regard to the ſucceſſor, as can be 
5 3 propoſed, and will give her royal con- 
© currence in every thing that can make this ſettle 


ment advantageous to this nation. 


Her Majeſty doth alſo in her royal Tr mh 
* great concern, ſignify her deſign to prevent all diffe- 


* rences that may happen between this kingdom and 
that of England; and propoſes the only. expedient in 
© this matter, the ſetting on foot a treaty of union, 


* and of ſach other matters and concerns as may be 


for her Majeſty's honour, and the good and ad- 
+ Yonage of both hats It is unqueſtionably the 
. + intereſt 


5 * ſpeech, do propoſe thoſe things to your conſidera- 


> as. hn * * 
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© intereſt of both nations, that they be more cloſely 
V * united; and that there be an entire communica- 
« tion of advantages and privileges, and that they i 
s * both had the fame intereſt, which would make this 6 i 
iſland ſecure at home, and formidable abroad; and 
d you are aſſured of her Majeſty's royal concurrence 
85 * and aſſiſtance, to make this treaty effectual, to the Ter 1 
mutual advantage of both kingdoms. _ = | 
- * You will certainly think it reaſonable to grant the 
- needful ſupplies for maintaining the forces and fri- 
, gates, and for other uſes mentioned in her Majeſty's 3 
r letter; theſe being ſo neceſſary now in the time of 8 
* war, for the ſupport of her Majeſty's government, 
and for the defence of this nation, againſt the at- 
5 tempts and deſigns of our enemies. 


2 F 8 
on PU Es 


| Aq Lords and Gentlemen, 
| My Lord Commiſtioner being fully inſtructed by 
g © her Majeſty, in every thing that concerns the good 
f * of this nation, you have the cleareſt and greateſt 
© evidence of her Majeſty's moſt tender care for the 
6: * happineſs of her people. I am therefore hopeful . 
you will improve this moſt deſirable opportunity, 
© for promoting of piety, for encouraging our trade, 
© for preſerving of your peace, and for doing all that 
* may be for the mutual ſatisfaction of her Majeſty 
and her ſubjects. 


| Theſe ſpeeches and other neceſſary formula's being 
over, on the 5th the following motions were made. . Procectings. 
The firſt *, the Marqueſs of Annandale, one of the Palas. 
Secretaries of State, thus, propoſed, That the Par- 
liament go into conſideration of ſuch limitations and 
conditions of government, as ſhall be judged proper 
for the next ſucceſſor in the proteſtant line. 

The ſecond by the Earl Mariſcbal, thus, Re- 
ſolved, that this houſe, before all other affairs, will 
mans weh a 2855 of the trade and coin * | 

this 
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this kingdom, as may be moſt proper for the ad- 
vantage of this nation. 

The third by the Earl of Marr, thus, Reſolved, 
that this — 4 will proceed preferable to all other 
buſineſs, to take into their conſideration the nation's 
circumſtances, as to England, and how to enter into 
a treaty with them. 

This laſt being ſeconded by few, his Lordſhip 
thought fit to withdraw it till another time; but the 
houſe fell into a debate of ſix hours upon the two 
firſt motions, and at laſt it came to the queſtion, 
to proceed to the conſideration of coin and trade, or 
to limitations firſt; and the firſt was carried by 
about 100. Then a ſecond queſtion was put, whe- 
ther the coin, Sc. ſhould be taken into conſideration 
by way of reſolve, which excluded all other buſineſs 
till that be determined, or by way of propoſal, which 
admitted of other buſineſs ; this was carried too by a 
Seat majority. 

The 10th, an act diſcharging the importation of 
corn from England and Ireland: And an act diſ- 
charging the importation of Eugliſi, Iriſb, and all 
foreign butter and cheeſe, were read. 


The 17th, they came to the following reſolves 


touching the ſucceſſion. Reſolved, that this Parlia- 
ment will not proceed to the nomination of a ſuc- 
ceſſor, till we have had a previous treaty with Eng- 


gland in relation to our commerce, and other concerns 
with that nation. And further it is reſolved, that 


this Parliament will N to make ſuch ne- 
tions and conditions o 
tion of our conſtitution, as may ſecure the liberty, 


religion and independency of this kingdom, before 
they procecd to the ſaid nomination, 


The 26th, Mr. Fletcher of Salton preſented an act 
for ſeparating from the crown, and annexing to the 
property of landed men, all mines of gold and ſil- 
ver within the bounds belonging to them. The 31ſt 
of Fuly, the faid Mr. Fletcher of Salton, gave in the 


2 following 


government, for the rectifica- 


A. 1704. DEBATES. 

following reſolve : Reſolved, That in purſuance of 
© the reſolution made laſt ſeſſion of Parliament, and 
* now again confirmed m this, the Parliament, not- 
© withſtanding the unneighbourly and injurious uſage 
received, by an act lately paſſed in the Parliament of 
England, intituled, an act for the effectual ſecuring 
of the kingdom of England, &c. is ſtill willing, in 


order to a good underſtanding between the two na- 


tions, to enter into a treaty with England; but it is 
* not conſiſtent with the honour and intereſt of this 
independent kingdom to make any act, or appoint 
*. Commiſſioners for that end, until the Parliament of 
* England do propoſe the fame in a more neighbour- 
ly manner, | 
* Reſolved, To proceed to the neceſſary acts for 
regulating our trade, the rectification of our pre- 
* ſent conſtitution, and the limitations, in the terms 
* of our firſt reſolve. | 
Reſolve preſented by the Lord Bellbaven. 
That we will take into conſideration the 
© rectification of our conſtitution, and the limi- 
© tations upon the proteſtant ſucceſſor, previous 
© to the conſideration of any treaty with Eng- 
gland. N : 
An act for free voting, preſented by the Lord An- 
firuther, thus, N 
The eftates of Parliament conſidering the evil 


© conſequences that may riſe by Officers of the cu 


© ſtom or exciſe, Collectors or Surveyors, being 
members of Parliament, therefore our Sovereign La- 
dy the Queens Majeſty, with conſent of the eſtates 


© of Parliament, to prevent all jealouſies, and give full 


* ſatisfaction to all her good ſubjects, ſtatutes, enacts 
* and declares, that hereafrer no Officer of the 
© cuſtoms, or exciſe, Collector or Surveyor, nor 
© manager of the cuſtoms, nor farmer of any 
© branch of her Majeſty's revenue, directly or indi- 


* xectly, ſhall be members of Parliament; and de- 
ring | Mi « clares 
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* clares this act ſhall have its commencement the 
next Parliament that ſhall be called. 1 

The whole day was ſpent upon the above men- 

tioned reſolves, and upon debate, whether to go firſt 

upon the conſideration of a treaty of an union with 

England, or upon limitations, it was carried for li- 


mitations. 
On the 11th of Fuh, the Parliament having taken 


a council of trade under conſideration, upon a de- 
bate whether the nomination of the members of it 
ſhould be left to the Queen, or whether they ſhould 
be named by the Parliament, it was carried they 


ſhould be named by the Parliament. On the 14th the 
council of trade being 21 in number, viz. Seven of 


each eſtate, were named i in Parliament, each eſtate 
naming ſeven of their own members, excluding all 
farmers and collectors of the revenue. The 16th 
the overture of an act for chuſing Officers of State, 
Privy Council, Treafury and Exchequer, in caſe of 
her Majeſty's deceaſe, without heirs of her body, 
was read; and alſo an act for a triennial Parlia- 
ment; and both were marked a firſt reading. They 
proceeded alſo to conſider the act about the way of 
chuſing Officers of State, Sc. in caſe of her Majeſty's 
deceaſe without heirs of her body, and after debate 
upon the clauſe for naming the ſaid Officers, it was 
put to the vote, if the nomination of the Officers of 
State, Sc. ſhould be by the King in Parliament, with 
the advice, conſent, and approbation of the eſtates, or 
if the. nomination ſhould be by the eſtates of Parlia- 
ment, and carried that the anton ound be by 
the eſtates of Parliament. 

Moved, that the nomination upon the death of 
any of the Lords of ſeſſion or juſticiary, be in the 


ſame manner as the Officers of State, and added to 


this act. Moved alſo, that the ſame be conſidered 
by a ſeparate act, and after reaſoning, agreed, that 
the Lords of ſeſſion and juſticiary be named in the 
fame manner as the Officers of State, and that the 


| commiſſions Es 
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8 commiſſions to be granted to them ou any vacan- 

| cy ſhall be during life. 

- On the 21ft the Parliament proceeded to the fur- 

t ther conſideration of the act, about the way of chuſing 

1 Officers of State, in caſe of her Majeſty's deceaſe 

- without heirs of her body, and moved, that a clauſe 

| be added, that in the event aforeſaid there be three 


8 — — 


— rok of 


a 5 — — 
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1 Preſidents of the ſeſſion choſen and named by the , 
- Parliament, to preſide by turns for the ſpace of two 4 
t months only, and after reaſoning it was put to the 
1 vote, add the clauſe or not, and carried in the þ 
/ negative, Then the act being read, it was put to p 
- | the poo ee the ack or not, and carried ap- f 
e — days before, the following draught of limi- 
1 tations was given in by Mr. Fletcher of Salton, upon | 
1 which there were ſeveral debates and ſpeeches. | 1 
8 Overtures for limitations on the ſucceſſors of her L 
f Majeſty: deceaſing without heirs of her Wan who | | 
, Chal be likewiſe Kings of England. q 
7 I. 
f That elections ſhall be made at every Michaelmas Mr. r- ] 
$ hind: court for a new Parliament every year, to ſit daughter [ 
- the firſt of November next following, and adjourmlimitations. | 
8 themſelves from time to time till next ——— ; 
f That they chooſe their own preſident, and that | 
1 every thing ſhall be determined by N in ; 
r . of voting. 
- IT. | 

7 That fo many leſſer Barons ſhall be added to the 
5 Parliament, as there has been noblemen created ſince i 
f the laſt augmentation of the number of Barons; and 
5 that in all time coming, for every Nobleman that 

1 ſhall be created, there mall be a Baron added to the 

Farliament. 

g | III. 

: That no man have a vote in Parliament but 4 


| Nobleman or elected member. 


we 


1v. 


” 


—— 
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IV. 
That the King ſhall give ae royal aſſent to all 


; Wh offered” by the eſtates, and that the Prefident 


of the Parliament be empowered by his Majeſty to 
give the royal aſſent in his abſence, and have 10 J. 


ferling a day falary. 


That a Committee of thirty one members, of 
which nine to be a Quorum, choſen out of their own 
number by every Parliament, ſhall, during the in- 


tervals of Parliament, under che King, have the 


adminiſtration of the government, be his council, 
and be accouptable to the next Parliament, with 
wer in extraordinary occaſions to call the Par- 
iament together; and that in the faid council all 
things be determined by ballotting in the place of 
voting. 
VI. 
That the King without conſent of Parliament, 
ſhall not have the power of making peace and war, 


or that of concluding ny treaty with any other 
State or Potentate. 
VII 


That all place e dirty ce andthe 
tarry, and all penſions formerly conferred ic our 
King, 2 80 ever after be given by nnn 
VIII. | 
That no regiment nor company of ork: foot. 
or dragoons, be kept on foot in 2 87 or war, bur 
by conſent of Parliament. N 
IX. 
That all the fenſible men take the” chiffon; — 0 
tween ſixty and ſixteen, be armed with bagonets 
and firelocks, all of a calibre, and continue al- 


ways provided in ſuch arms, with AAR 
fuitable, 


X. 


el 
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X. 
That no Oe indemnity, nor pardon for any 


tranſgreſſor againſt the publick, ſhall be valid with- 


out the conſent of Parliament. 
XI. 
That bs kiten 3 of the college of ju- 


Ea ſhall be incapable of being members of 


Parliament, or of any other office, or any pen- 
ſion, but the ſalary belonging to their place to 


be increaſed as the Parliament ſhall think fit, 
though the office of Preſident be in three of their 


number, to be named by Parliament, and that 
there be no extraordinary Lords; and alſo that 


the Lords of the juſtice- court ſhall be diſtinct 


from thoſe of the ſeſſion, and unde the lame re- 
ſtrictions. 
XII. 
That if any King break in upon any of theſe 
conditions of government, he ſhall by the einer be 


declared to have forſeited the crown. 


on the 22d the Parliament proceeded to . 
the act for a triennial Parliament; and after ſome 
reaſoning whether this act ſhould take effect dur- 


ing the Queen's reign, or not till the reign of the 


ſucceſſor, it was put to the vote, and carried that 
it ſhould take effect during her Majeſty's reign. 


Moved, that this Parliament continue only for one 
year after the date of the act; and alſo moved, 

that it may continue for three years after; being put 
to the vote, it was carried that it may continue three 
years. Moved, that by the act all farmers and 
collectors of her Majeſty's cuſtoms and exciſe, and 


ſurveyors, be declared to be uncapable to be choſen 


members of Parliament. Then the whole act being 
read, it was put to the vote, approve or not, and 
carricd approve. 


PRO- 


463 


464 


P AA L I AM E NT ARY A.'1504 


PROCEEDINGS of the 


Engliſh Parliament. 


On the 5 th of October the Parliament met, 


= 


and the Houſe of Commons having choſen 
John Smith, Eſq; for their Speaker, het 


Majeſty made the an Speech to both 


Houſes. 5 


My Lords and Gentlemen, 


1 Have been very deſirous to meet you as ently as 
I thought you might be called together without 


* inconvenience to your ſelves. 


OG $$ M M a 7 Fs © =, ve 
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And it is with much ſatisfaction I obſerve fo ful 
an appearance at the opening oſ the Parliament, 
becauſe it is a ground for me to conclude you are 
all convinced of the neceſſity of proſecuting the juſt 
war, in whieh we are engaged, and therefore are 
truly ſenſible that 'tis of the greateſt importance to 
us to be timely in our preparations, 

© Nothing can be more evident, than that if the 
French King continues maſter of the Spaniſh mo- 
narchy, the balance of power in Europe is utter- 


ly deſtroyed, and he will be able in a ſhort time 


to engroſs the trade, and the wealth of the 
world. 


No good Engliſhman could at any. time be con- 
tent to fit ſtill, and acquieſce in ſuch a proſpect: 


And at this time we have great grounds to hope, 
that by the bleſſing of God upon our arms, and 
thoſe of our Allies, a good foundation is laid for 
reſtoring the monarchy of Spain to the Houſe of 
Auſtria ; the N of which will not 12 


Fans ww we wo” TO - rs 
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be late and ae. but glorious for Eng- 
* land. 


© I may add, we have learnt by our own experi- 
< ence; that no peace with France will laſt longer 


* than the firſt opportunity of their dividing the 
Allies and of attacking ſome of them with 1 5 
* tage. 
All our Allies muſt ved be fo ſenſible this is 
; the true State of the caſe, that I make no doubt but 
© meaſures will ſoon be concerted, as that, if we be 
not wanting to our ſelves, we ſhall ſee the next 
campaign begin offenſively on all ſides againſt our 
© enemies, in a i molt vigorous manner, 
I muſt therefore defire you, Gentlemen of the 
85 * Houſe of Commons, to grant me the ſupplies which 
©. will: be/ requiſite for carrying on the next year's 
* ſervice both by ſca and land, and at the ſame time 
* to conſider, that the giving all poſſible diſpatch 
vill make the ſupply it ſelf much more effectual. 
* The firmneſs and conduct which the Duke of 


1 Savoy has. ſhewn amidſt extreme. difficulties, is be- | 


Rr example. 
I have not been wanting to 3s all that was pot- 
: {ible for me, in order to his being ſupported. 
I ought to take notice to you, that the King of 
5 Hue s troops have been very uſeful to this end, 
* your approbation of that treaty laſt ſeſſions, and 
; Ro encouragement you gave upon it, leave me 


no doubt of being able to renew it for another 


Karl., % te; age 
M J take this occaſion to aſſure you, that not only 
whatever ſhall be granted by Parliament for bear- 
8 ne charge of the war, ſhall be laid out for that 
purpoſe; with the greateſt faithfulneſs and manage- 
ment: But that I. will continue to add out of my 


own revenue, all I can reaſonably ſpare beyond 
*;the neceflary wy oa ond for the Ton k the 8. 
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My Lords and Gentlemen, 

By an act of Parliament paſſed the laſt winter, 
I was enabled to appoint Commiſſioners for this 
© kingdom, to treat with Commiſſioners to be im- 

- powered by authority of Parliament in Scotland, 

concerning a nearer and more complete union be- 
© tween the two kingdoms, as ſoon as an act ſhould 
be made there for that purpoſe; I think it proper 
for me to acquaint you, that ſuch an act is lately 

* paſſed there, and J intend in a ſhort time to cauſe 
* commiſſions to be made out, in order to put the 


© treaty on foot, which I heartily deſire may prove 


ſueceſsful, becauſe I am perſuaded that an union of 
* the two Kingdoms will not only prevent many in- 
* .conveniencies, which may otherwiſe happen, but 


* muſt conduce to the peace and happineſs of both 
* nations,. and therefore I hope I ſhall have your al- 


* liſtance in bringing this great work to a good con- 
cluſion. 

* There is another union, I think my falf obliged 
© to recommend to you in the moſt earneſt and af- 
fectionate manner, I mean an union of minds and 
* affections amongſt our ſelves: It is that which 
* would above all things diſappoint and defeat the 
hopes and deſigns of our enemies. 

I cannot but with grief obſerve, there are ſome 
© amongſt us, who endeavour to foment animoſities, 


© but 15 perſuade my ſelf, they will be found to be 


* very few, when you appear to aſſiſt me in diſcoun- 
* tenancing and defeating ſuch practices. 

I mention this with a little more warmth, - be- 
* cauſe there have not been wanting ſome ſo very ma- 
licious, as even in print, to ſuggeſt the church of 
8 England, as by law eſtabliſhed, to be in flanger at 


© this time. 


* I am willing to hope, not one of my ſubjects 


can really entertain a doubt of my affection to the 


church, or ſo much as ſuſpect that it will not be 
my 
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my chief care to ſupport it, and leave it ſecure af: 
ter me, and therefore we may be certain, that they 
who go about to inſinuate things of this nature, 
muſt be mine and the kingdoms enemies, and can 
only mean to cover deſigns which they dare not 
publickly own, by endeavouring to diſtract us 
with unreaſonable and groundleſs diſtruſt and jea- 
louſies. e 

* I muſt be fo plain as to tell you, the beſt proofs 
we can all give at preſent of our zeal for the pre- 
ſervation of the church, will be to join heartily in 
proſecuting the war againft an enemy, who is cer- 
tainly engaged to extirpate our religion, as well as 
to reduce this kingdom to ſlavery. 


467 


I am fully reſolved, by God's aſſiſtance, to do 


my part. 

* I will always affectionately ſupport and coun- 
tenance the church of England, as by law eſta- 
bliſhed. | 

I will inviolably maintain the toleration. 

I will do all I can to prevail with my ſubjects to 
lay aſide their diviſions, and will ſtudy to make 
them all ſafe and eaſy. . 1 

I will endeavour to promote religion and virtue 
amongſt them, and to encourage trade, and every 


thing elſe that may make them a flouriſhing and 


happy people. _ 
And they, who ſhall concur zealouſly with me 


in carrying on theſe good deſigns, ſhall be fureto 
find my kindneſs and favour. 1555 


On the 31ft Inſtant, the Houſe of Lords pre- 


R & #@a 


ſented the following addreſs to her Majeſty. 


W E your Majeſty's moſt dutiful and loyal ſub- 
jects, the Lords ſpiritual and temporal in 
Parliament aſſembled, beg leave to make our 


humble and ſincere acknowledgments to your 
H h 2 | * Majeſty 


Lords ad- 
dreſs to the 
Queen. 


— 
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Majeſty, for your moſt gracious ſpeech to both 


houſes, which has opened the eyes and raiſed the 


< hearts of all your loyal ſubjects. 


* Your Majeſty is pleaſed to give us warning of 
the danger of being ſo far deluded, as to depend 
again on the faith of treaties, with an enemy, who 
has never yet had any other regard to them, than 
as they ferved the purpoſes of his intereſt and am- 
bition; and to inform us, that no peace can be 
laſting, ſafe and honourable, till the Spaniſh mo- 


narchy be fixed in the houſe of Auſtria, and France 


reduced to ſuch a degree, that the balance of 
power in Europe be again reſtored, 

We humbly concur with your Majeſty in theſe 
your wiſe and noble ſentiments, and we faithfully 
promiſe, thar no danger ſhall deter us, nor any 
artifices divert us, from doing all that is in our 


power to aſſiſt your Majeſty in carrying on the 


war, till you ſhall be enabled to procure luch a 


Peaca tor Europe. | 
© Your Majeſty is graciouſly pleaſed to encourage 


us with the hopes of a glorious campaign the next 


year, and we humbly preſent our thanks to your 
Majeſty, for having wiſely and providentially endea- 


voured to concert ſuch meaſures, as, by the good- 


neſs of God, may be a reaſonable foundation for 
thoſe hopes: And we aſſure your Majeſty, no- 


thing on our part ſhall be wanting to make them 


effectual. 


We reſt confident, that all your Majeſty's Al- 
lies, excited by your conſtancy and courage, and 


fired by the example of a Prince, whom you have 
been pleaſed to mention in ſo honourable a man- 


ner, will make their utmoſt efforts to carry on the 


cauſe of liberty, and bring this juſt and neceſſary 
war to a ſpeedy and happy concluſion. 


May 
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May 1t pleaſe your Majeſty, | 5 
What you have already performed, and what i 


all eaſy, fafe, and happy under your govern- 

ment; that ſteady zeal for the Church of Eng- 

land, as by law eſtabliſhed ; and, that compaſſion, 
for hab who are ſo unhappy as to diſſent from 

her: All which your Majeſty having expreſſed 

at this time in fo gracious and moving a manner, 

cannot but raile in us the moſt firm and lively 

reſolutions, of promoting every thing you have 
thought fit to recommend. 

We aſſure your Majeſty, we will do all we can 

to diſcountenance and defeat the deſigns and prac- 

tices, of thoſe who foment animolities among 

your people, and will ever ſhew the utmoſt deteſ- 

tation of thoſe ungratelul and wicked men, who 

labour to diſhonour your Majeſty's reign, and 

. diiſtract your ſubjects with unreaſonable and ground- 

lets jealouſies of dangers to the Church of Eng- 

land, We ſhall be ready to concur in all mea- 

ſures requiſite to put a flop to the malice of theſe 


* you are {till purſuing for the good of Chriſtendom, 1 
| « diſcovers a greatnels of mind equal to the moſt 1 
i * heroick of your predeceſſors. # 
| But we, who have the happineſs to be your 1 
: * lubjects, ought in the firſt place to admire in your be 
Majeſty, that tender and indulgent affection to b [ 
| © your people, which you have ſhown from the be- 1 
7 ginning of your reign; that earneſt deſire to * 
c * unite them among themſelves, - and to make them 1 


000000000 -. .S $.. 
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1 
X < incendiaries, In the mean time we humbly ad- 
: * viſe and beſcech your Majeſty, to require and com- 
. mand your officers and miniſters, to whom that 
| part belongs, that they proſecute and puniſh them 
f * with the utmoſt rigour of law, as the moſt ſpite- 
ful and dangerous enemies to the Church and 
„ k State. 


"7p © Your 
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< Your Majeſty's example is the ſhining ornament 
* of our church, which under the influence of your 


* happy government, encreaſes in honour and 


© eſteem, not only at home but abroad. Your 


© unexampled bounty for the relief of the poor 
* clergy (which has been juſtly and univerſally ac- 
© knowledged and celebrated) is an undeniable evi- 
* dence of your concern for the dignity and ho- 
© nour of the church. And your Majeſty's care to 


© lay hold of every opportunity of declaring it from 


* the Throne, makes it impoſſible for any of your 
ſubjects to entertain a real doubt of your zeal 
for the church, as by law eſtabliſhed. 

We beg leave to offer to your Majeſty our moſt 
© ſincere aſſurances, that we will not be wanting 
in our utmoſt endeayours to reconcile and unite 
* all your ſubjects, and to extinguiſh thoſe unhappy 
© us, the effecting whereof ſeems to be the only hap- 
* pineſs wanting to compleat the bleſſing of your 
and that you may ſee the fruit of all your Ma- 
* jeſty*s gracious admonitions to your ſubjects, in 
their hearty and entire union, and the happy ef- 
fects of all your great deſigns abroad, in the well 


_ © eſtabliſhed peace and liberty of Europe. 


q * Majeſty's moſt gracious anſwer to the ad- 
Ir 5 | 2 ; 


My Lords, 
T7 Return you my hearty thanks for your addreſs, and. 1 
' aſſure you it is à great ſatisfattion to me, to find 
you are ſo ready to concur in thoſe things which T have 
recommended to you. | 


The 


animoſities which have too much prevailed among, 


reign, which we pray God may long continue, 


* 2 a, * OY 4 A” * 
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The Commons addreſs to the Queen. 


Moſt gracious Sovereign, 


La 


aſſembled, are met together, with minds fully diſ- 
poſed to aſſiſt your Majeſty, in compaſſing the 
great and glorious deſigns mentioned in your moſt 
gracious ſpeech to both houſes of Parliament, for 
which we beg leave to return our moſt hearty 
thanks, and at the ſame time to congratulate the 
glorious ſucceſs of your Majeſty's arms, and thoſe 
of your Allies. | | 

* We are fully convinced, that the balance of 
power in Europe can never be reſtored, till the mo- 
narchy of Spain is in the poſſeſſion of the houſe of 
Auſtria; and that no peace with France can be ſe- 
cure and laſting, whilſt the French King ſhall be 
in a condition to break it ; and therefore your faith- 
ful Commons are fully reſolved, effectually to enable 
your Majeſty to carry on the war with vigour, to 
ſupport your Allies, and make good ſuch treaties 
as your Majeſty ſhall judge neceſſary to reduce the 
exorbitant power of France. | 

It is no ſmall encouragement to your Commons, 


E 


RM e 


* 


Cc 


© money. | | 
We cannot omit, upon this occaſion, moſt thank- 
fully to acknowledge your Majeſty's goodneſs, in 
continuing to contribute out of your own revenue 
to the expences of the war. EY 
We want words to expreſs the deep ſenſe we 


© have of the many bleſſings we enjoy under your 


«Majeſty's happy government. We are throughly 
« ſenſible of your affectionate care to ſupport and 


* countenance the church of England as by law 


Hb4  * eftabliſhd 


chearfully to grant the ſupplies neceſſary for thoſe 
great ends, to find a frugal Management, and a 
* juſt and prudent application of the public 
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* eſtabliſhed, your reſolution to maintain the tole- 
© ration, ang to encourage the trade, union, and 
welfare of your people. 

This being the happy condition of all your 
* ſubjects, it is the gteateſt concern imaginable to 
* us, to find your Majeſty has ſo juſt reaſon to reſent 
© the ingratitude of ſome, who endeavour to foment 
* animoſities and diviſions amongſt us: And we can- 


© not without indignation reflect, that there ſhould 


be any ſo malicious as to inſinuate, that the Church 
* of England, as by Jaw eſtabliſhed, is, or ever can 
be in danger, for want of your Majelty? s care and 
* zeal to ſupport and maintain it: Your Majeſty's 
© exemplary piety, your ſteddy adherence to the 
Church of England, leave no room to doubt but 
< that theſe ſuggeſtions proceed from your Majeſty's 


Land the kingdom's enemies; who, to cover their 
diſaffection to the preſent eſtabliſhment and admi- 


© niſtration, endeavour to diſtract your ſubjects with 
* unreaſonable and groundleſs diſtruſts and jea- 
< Jouſies. 

* Your Majeſty may be aflured, that your Com- 
© mons will zealouſly concur in every thing that 
. © may tend to diſcourage and puniſh ſuch incendia- 


© ries, and to diſappoint your enemies both at home 
* and abroad. 


Her Majeſty's gracious anſwer. 


Gentlemen, 


7 Take very kindly the confidence you N in my 
care of the publick, and your concern for the I on 

have bad to complain. 

I return you my hearty thanks for the aſſurances 0 4 

your ſupport and aſſiſtance, which, by God's bleſſmg, 1 

ſhall always endeavour to improve for the advantage 


and Pappineſs of my people. 


"has 
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This done, the Commons went vigorouſly on with 
the neceſſary ſupplies and other matters; and on the 


13th of November reſolved, that an addreſs ſhould 2 
5 | ates: 
be preſented to her Majeſty, to return her the Commons. 


thanks of the ' houſe, for her great regard of the 
good and welfare of both her kingdoms of England 
and Scotland; for her great care and endeavour to 


ſettle the ſucceſſion of the kingdom of Scotland, in 


the houſe of Hanover, for preſerving the peace, and 
promoting the union of the two kingdoms ; and 
to aſſure her, that they would, to the utmoſt of 
their power, aſſiſt her Majeſty to bring that great 
work to a happy concluſion, and likewiſe, that ſhe 
would be graciouſly pleaſed to direct, that the 
whole proceedings of the laſt ſeſſions of. Parlia- 
ment in Scotland, relating to the union of the two 
kingdoms, and the ſettlement of the ſucceſſion of 
Scotland, in the houſe of Hanover, might be laid be- 
fore that houſe ; and having ordered an addreſs to 
be preſented to her accordingly, by ſuch members 


of that houſe as were of her Privy-council, Mr. Se- 


cretary Harley acquainted them, that, that having 
been done according, her Majeſty was pleaſed to 


anſwer, © That ſhe took very kindly the ſenſe they guers 


*expreſt of her endeavours, to promote the Pro- anſwer. 


* teſtant ſucceſſion, and the treaty of union with 
Scotland; and that ſhe had given direction for com- 


plying with their addreſs, and that they ſhould 


have the ſtate of that matter, as ſoon as it could 
conveniently be ſent them. | 


About this time, the Lord Haverſbam having 
moved in the Houſe of Peers, that the ſtate of the 
nation ſhould be taken into conſideration, He, on 
the 15th, made the following ſpeech to their Lord- 


ſups. | 
My 
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My Lords, | 8 
Lord Ha- I T may perhaps be expected, ſince I moved to you 
ahn I the tate of the nation, that I ſhould ſay ſome what 
to you upon this occaſion : And tho? I never labour- 
© ed under more difficulties than I do at preſent, yet 
being conſcious to my ſelf of a heart as full of 
* loyalty and duty to her Majeſty, and zeal for 
© her ſervice, as is poſlible for any ſubject to have; 
and knowing that the beſt way of preſerving liber- 


e houſe of c 


© ty of ſpeech in Parliament, is to make uſe of it, I 1 

* will mention three or four general heads to your 4 

Lordſhips, and ſpeak to them with a great deal of 6 

< freedom and plainneſs. uo 
Ihe firſt thing I ſhall ſpeak to, is the preſent 

* confederate war, in which we are engaged: And I 

© becauſe the beſt way of judging what we may rea- . 


< ſonably expect for the future, is to conſider the 1 
actions that are paſſed, give me leave a little to 
© take notice to your Lordſhips of the operations of ; 
© the laſt campaign: I ſhall not ſay much of our 0 
forcing the French Lines, and our heating the 5 
Fyench troops afterwards, (tho* that was a very g 
great and brave action) but becauſe there was ſuch 5 
* a mixture of victory and misfortune; and that this . 
* 
- 
» 


is ſuch a chequered piece, I purpoſely forbear ta- 
* king further notice of it. 
But there were two other actions, which I think 
take in your whole compaign, the march of our 
* army to the Maſelle, and the buſineſs of Overiſch ; 
* In both which, give me leave to fay, (not to give it 
*a harder term) I think we were not uſed as we | 
might have reaſonably expected. Our General, 8 
* with a great deal of conduct, cover'd Prince Lows 
* of Badens army; nor can it be doubted, he might 
< eaſily have joined us if he had been pleaſed, with- 
out the leaſt danger from the French; which if he 
* had done, by the beſt account I could ever get, 
* (and I think I have a very true one) we had been at 


« leaſt 
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© leaſt 25000 ſtronger than the French there; but 
being diſappointed of being joined by Prince 
* Lewis, and of the aſſiſtance we expected from him, 
* that great deſign proved abortive, _ | 


The next was the buſineſs of Overiſch, where, b 


© the conduct of my Lord Duke of Marlborough, 
* we had a fair opportunity of putting an end to the 


war at once; the Dutch held our hand, and would 


not let us give the deciding blow. 5 

* Thus ended your campaign, tho? it began with 
more promiſing hopes of fucceſs than this next I 
© believe will: You had then an enemy to deal with 
* whoſe Councils were diſtracted, whoſe troops were 
broke, and the courage of his army funk. 

From all this give me leave to conclude, that its 
neither men nor money, courage nor conduct, that 
are the only things neceſſary to carry on a confe- 
* derate war. | 1 

* Thoſe who command your army are men of 
© that bravery, and every common Soldier hath ſo 
much courage, that no equal number of men in the 
world, I think, can ſtand before them; but let our 
* ſupplies be never fo full and ſpeedy, let our ma- 
nagement be never ſo great and frugal, yet if it be 
© our misfortune to have Allies that are as ſlow and 
« backward, as we are zealous and forward, that hold 
© our hands, and ſuffer us not to take any opportu- 
© nity that offers, that are coming into the field when 


wie are going into winter-quarters, I cannot ſee 


© what it is we are reaſonably to expect. 

© The next thing I ſhall take the liberty to ſpeak 
* to, is the point of trade: Every one ſees how our 
Merchants go off daily, and how low the trade of 
© this nation at preſent is, I know. My Lords, 
© there is a word weare very fond of, which we call 
© the balance of power, but the Dutch, who are a ve- 


©ry wiſe people, have a double view, and take as 
© much care of the balance of trade, as they do of 


the balance of power; and are as fearful of our 
| Dn.” | power 
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power at ſea, as of the power of France by land. 
* My Lords, the beſt knowledge of things is by 
© their cauſes; tis trade begets wealth, as wealth 
© begets power; and it ſeems very hard for England, 
© that while the Dutch live at peace under the pro- 
© tection of our arms, we, if we will have any part 
© of trade with them, muſt have it under the pro- 
© tection of their paſſes : But it will be yet much hard- 
«er, if, after their having the advantage of a tra- 
ding war, we ſhould make a tradeleſs peace. 

© I know, my Lords, the Dutch generally complain 
they are very poor; but give me leave to ſay, I 
© cannot ſee how they have been out of pocket one 


| © ſhilling ſince this war, for they have more by re- 


© mittances, and money from England, than all the 
money that goes out of their country to Portugal, 
Savoy, and the German Princes. 

* There is one thing more which I take to be of 
the greateſt importance to us all, *tis this I had 
© chiefly in my intention, and with which I ſhall con- 
© clude what I have to ſay. Nats 

But before I come to it, give me leave to take 
notice of one thing to your Lordſhips. My 
© Lords, *tis the happineſs of England, and that 


| © which ever did, and ever will keep the greateſt 


* miniſters in awe, that by the law, and cuſtom 
of Parliament, the meaneſt member of either houſe 


© has anundoubted right to debate on any ſubject, and 


* to ſpeak his thoughts with all freedom, without 
being liable to be called in queſtion by any perſon 
© whatever, till the Parliament it ſelf hath firſt taken 


notice of them. This is grounded on the greateſt 
© equity and reaſon, becauſe that which concerns 


* all, ſhould be debated by all: Nor is it poſſible for 
© a Parliament to debate, or to come to a clear reſolu- 
tion on any queſtion, or to give any advice to her 
* Majeſty, as they ought, without this freedom. I 
have good authority to juſtify what I ſay ; Sir Ro- 
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gert Atkins tells us, in his treatiſe of power and 


* privilege of Parliaments, of the caſe of one Sir 
* Thomas Haxey, in the time of King Kichard II. 
* who having delivered a petition to the King, with 
* which he was diſpleaſed, the King ſent to the 
Speaker to know who it was that delivered that 
petition; by which (ſays Sir Robert) it is apparent, 
© the King cannot take notice of any thing done in Par- 


© liament, (he names the Houſe of Commons) but as 


* it is repreſented to him by the houſe it ſelf. 


Having faid this, give me leave to read to your 


* Lordſhips a paragraph of her Majeſty's ſpeech to 
her laſt Parliament laſt year: My Lords and Gen- 
* tlemen, We have, by the bleſſing of God, a fair pro- 
* ſpctt of this great and defirable end, if we do not dif- 
« appoint it by our own unreaſonable humour and ani- 
* meoſity, the fatal eſfects of which we have ſo narrow- 
* ly eſcaped in this ſeſſion, that it ought to be a ſufficient 
* warning againſt any dangerous Experiments for the 
future. | 
© I ſhall not go about to ſhew the grammatical 
© conſtruction of theſe words, but chuſe rather to 
« ſay, that as we enjoy many bleſſings under her Ma- 
* jelty*s happy government, ſo I hope we ſhall have 
© this too, that her Majeſty will never give ear to 
any ſecret and private information, but as it comes 
to her in a Parliamentary way by the houſes them- 
* ſelves. | | 
The laſt thing, my Lords, is that which I take 
* to be of the greateſt concernment to us all, both 
* Queen and pcople; I love always to ſpeak very 
plain, and ſhall do ſo in this point. 
My Lords, I think there can be nothing more 
« for the ſafety of the Queen, for the preſervation of 
© our conſtitution, for the ſecurity of the church, and 
for the advantage of us all, than if the preſumptive 
© heir to the crown, according to the act of ſettle- 
© ment in the Proteſtant line, ſhould he here amongſt 
© us; 'tis very plain, that nothing can be more for the 
| * ſecurity 
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PARLIAMENTARY A. 170g. 
* fecurity of any Throne, than to have a number of 
* ſacceflors round about it, whoſe intereſt is always 
© to defend the poſſeſſor from any danger, and pre- 
vent any attempt againſt him, and revenge any in- 
jury done him. Is there any man, my Lords, who 
* doubts that if the Duke of Glocęſter had been now 
© alive, her Majeſty had not been more ſecure tha 
© the is? We cannot think of that misfortune wirh- 
© out the greateſt grief, but yet we are not to neglect 
© our own ſafety ; and though a ſucceſſor be not the 
Child of the Prince, yet he is the child of the 


Queen and people. | | 
< Beſides, my Lords, the heats and differences 


© which are amongſt us, make it very neceſſary that 
ve ſhould have the preſumptive heir reſiding here: 
The duty and reſpect we pay her Majeſty, and 


© the authority of the law, can hardly keep us in 


peace and union amongſt our ſelves at preſent ; 
* what then may we not fear, when theſe bonds ſhall 


* ever happen to be broken. 


* And would it not be a great advantage to 
* the church, for the preſumptive heir to be perſo- 


_ © nally acquainted with the reverend the Prelates; 


* Nay, would it not be an advantage to all England, 
© that whenever the ſucceſſor comes over, he ſhould 
not bring a flood of foreigners along with him, to 
eat up and devour the good of the land. 

* I will ay no more to your Lordſhips, but con- 


__ © clude with this motion; 


* That an humble addreſs be preſented to her 
* Majeſty by this houſe, that her Majeſty will be 


graciouſly pleaſed to invite the preſumptive heir to 
* the crown of England, according to the acts of 


Parliament made for ſettling the ſucceſſion of the 


crown in the Proteſtant line, into this kingdom, 


* to refide here. 


| When the queſtion was put, whether the houſe 
of Hanover ſhould be ſent for over into England or 


not ? 
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not? The previous queſtion being put, it paſt in 
the negative; notwithſtanding which their Lordſhips 
were extreamly zealous for the ſecurity of the Hano- 


ver ſucceſſion, by an act of naturalization, And 


on the 2 1ſt, the Judges, according to order, brought 
in a bill to nominate theſe following Commiſſioners 
to act upon the deceaſe of her Majeſty, for the better 
ſecurity of the Hanover ſucceſſion, viz. Archbiſhop of 
Canterbury, Lord High Admiral, Lord Keeper, Lord 
Treaſurer, Lord Privy-Seal, Lord Preſident of the 
Council, Lord Steward of the Houſhoid, and 


Lord Chief Juſtice of England for the time then 


being. | e 

| The Lords, on the 22d, having adjourned the 
debate touching the miſcarriages of the laſt cam- 
paign, occaſioned by the Allies, fre die, went up- 
on the Scotch attairs (the Queen preſent) and ordered 
the Judges to bring in a bill for an union with Scot- 
land, and that a Committee ſhould ſit thereon, On 
the 24th, they reſolved, that thanks ſhould be given 
to her Majeſty for her great care touching Scotland, 
and for her good intentions, and for her care in 
promoting the intereſt of Scotland by the Hanover 
ſucceſſion in the Proteſtant line. Reſolved alſo, that 
all the clauſes in the former act for an union with 
Scotland ſhould be repealed, except that which im- 
powered her Majeſty to nominate Commiſſioners. 


| Pamphlets about this Un flew above like hail, 
and the diſcontented in every corner- were crying 


out the church's danger, and ſuch ſurmiſes and in- 


ſinuations made of it within doors, that, in order 
to the clearing up of theſe unreaſonable and pre- 
tended jealouſies, a certain noble Lord, moved, 
that a day might be appointed to enquire into 


this frightful ſcene of imaginary danger. The 


Lord Rocheſter began the debate, and told their Lord- 
ſhips, the ſubject matter of it was of ſo tender a 


nature, that it was difficult to ſpeak to it: For her 


Majeſty 
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* had expreſſed her ſelf ſo concluſively in her 
ſpeech; that it ſeemed to be to contradict the Queen 
t ſpeak freely; but in regard that the miniſters 


might be ſuppoſed to compoſe the ſpeeches, he de- 


fired — he ſaid might not be offenſive to the 
Queen, to whom he had all the affection and reſpect 


that could be. He ſaid, that miniſters might miſ- 


take, and not always act for the publick good, and 
inſtanced in the miniſtry of Portugal, where the 
King was our Friend, the miniſtry ſeemed to be 
orherwiſe;: inſomuch, that that alliance was of no be- 


nefit to us: That the Duke of Buckingham and Arch- 


biſhop Laud were hearty in the intereſt of King 
Charles I. and yet did many things that very much 
injured him. The full expreſſions i in the Queen's 
ſpeech he compared to the law in King Charles the 
ſecond's time, to make it treaſon to call the King 
a Papiſt; for which very reaſon,” he ſaid, he always 
thought him ſo. The reaſons he gave for his fear 
of the Church's danger -aroſs from theſe” three 
cauſes: Firſt, The ſecurity act in Scotland: Sccond- 
ly, The heir of the Houle of Hanover not being ſent 


for over: Thirdly, The not paſſing the occafional 


bill. Upon the firſt he faid, the Preſbyterian 
Church in Scotland was fully eſtabliſhed without a 
toleration, that; to arm that people was to give 


them a power to invade England, where they had x 
powerful party for their friends, who never want- 


ed the will-to deſtroy the Church : That he thought 
the. heir to the crown ought to be preſent among 


us, in order to be fully acquainted with us and our 


conſtitution, and thereby enabled to prevent any evil 
deſigns upon the Church and State: That the occaſi- 
onal bill was in it ſelf ſo reaſonable, and the church's 
requeſt in it ſo ſmall, that the induſtry in oppoling 
it gave the greater ground for ſuſpicion. 
When that noble Lord had done, the houſe fate 
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ſecond him; but no body elſe ſpeaking on that ſide, 


the Lord Halifax ſaid that he having moved for 1% Hall 
the preſent debate, it might be expected that he. 


ſhould ſpeak to it. He faid; the act of ſecurity in 
Scotland, was a national thing wholly foreign to 
Church Affairs; that it was not paſſed but to prevent 
immediate War, which the Scots ſeemed to have re- 
ſolved upon; that in caſe it ſnould ever be made uſe 
of, it would be but as other wars with that nation 
had been, in former days, wherein Enpland was al- 
ways able to defend it ſelf, and would ſure here- 
after be more able to do it, inaſmuch as the ſtrength 


of England was increaſed much more than that of 


Scotland ; fo that unleſs France ſhould come into the 
quarrel, whoſe hands were already too full to do it, 
it would ſignify little: But bleſſed be God, things 
were ſo well compromiſed with the Scots, and their 


former heat fo much abated, that there was no rea- 


ſon to doubt of an amicable iſſue of that difference: 
As to the Houſe of Hanover, he faid, that was a Dan- 
ger of but eight days ſtanding ; for he durſt ſay a 
fortnight ago, no Body made the abſence of the 
Princeſs Sophia, a danger to the Church, and as for 
her abſence upon the Queen's Death, that was now 
ſo well to be provided for by the act for Lords Juſ- 
tices, that he thought no evil could poſſibly happen 


to the Church before her arrival. That he wonder'd 


the Houſe of Hanover ſhould be now eſteemed ſuch 
a ſecurity to the Church, whereas when the laws were 
made for the ſecurity of that ſucceſſion, it was ge- 
nerally reckoned a hardſhip upon the Church, and 
a Clergyman, in a company of convocation men, 
had openly called her an unbaptized Lutberan, the 
truth of which he could prove. As to the Occaſio- 
nal bill, he faid that matter had been canvaſſed al- 
ready, and it was then the opinion of that houſe, that 
it would not prove of any advantage and ſecurity to 


the Church, but rather the contrary. That upon che 


whole, there had been times in our memory, where- 
ot. IV. - Ii _ 
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in the church might be ſaid to be in danger. King 


1 8 II. was a Roman Catholic, at leaſt his 
brother thought fit to declare it after his death, 


and the ſucecſſor, who had the management of all 
affairs, was known to be ſuch, and yet the church 


thought herſelf then ſecure, and thoſe patriots that 


ſtood, up in its defence; and endeavoured to prevent 


the evils which might enſue from a popiſh ſucceſſion, 


were diſcountenanced and. puniſhed : Nay when thar 
ſucceſſor came to the —— and that the church 
was very apparently in the greateſt danger, by che 
hi ch commiſſion court and otherwiſe, we were then 

ced. generally alarmed, but we know Who fat in 
that court and went large ſteps in the work then on 


foot. That ſoon after the acceſſion of King Wil. 


ham to the crown, this cry of the church's danger 
began, and was continued all his reign, but with 
what ground, he was yet unapprized ; That upon 
her Majeſty's happy ſucceſſion, for ſome time the 


complaint was ſilent, but that when ſhe was pleaſed 


to make ſome alterations in her miniſtry, it, was 
immediately revived and had ever. ſince continued; 
and then concluded that the church 1 how in no 
manner of danger. 

This gave occaſion to the Bi op of London to 
ſpeak, he coming into the houſe juſt as the laſt words 
were delivered, and immediately took the ather Lord 
up, giving for his reaſons That. the Church was. in 
danger; that prophaneneſs and irreligion was ſo rife 

us, and ſo intolerable the licentiouſneſs of the 


among 
preſs, from whence, bogks proceeded not fit to be 


read, that a moſt vile one had been lately publiſh'd 
by a clergyman in his dioceſe (meaning Hickeringhil) 
whom, he endeavoured to puniſh, but that he had 
ſuch ſubterfuges in the quirks of the law, that he 
could not come at him; and that ſermons were 
Has wherein rebellion was r e e. 
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This was the ſubſtance of what his Lordſhip ſaid, Biſhop of 
to which the Biſhop of Sarum replied: That his Lord- ta 


ſhip ought to have been the laſt man to complain 


of that ſermon (meaning Hoadley*s, before the Lord- 


Mayor) for if the doctrine of that ſermon was not 


good, he did not know what defence his Lordſhip 
could make. for his appearing in arms at Nottingham. 
Then the Biſhop proceeded to the queſtion in debate; 
he began with a piece of French hiſtory in the reign 
of Henry III. (which he ſaĩd had been much in vogue 
of late in a neighbouring houſe) [Sir Humphry Mack- 
worth had made uſe of it] in whoſe time the Catho- 
licks ſet up the ſame cry of the church's danger from 
the Hugonets, and forced the King to comply with 
them; but that their power thereby becoming great, 
they turned it upon the King himſelf, and he found 
he ſhould be thruſt into a monaſtery, if he did nat 
ſpeedily cruſh them, and therefore ſtabbed the Duke 
of Guiſe their head: He then compared our ſtate- 
affairs with the other, and imputed all this preſent 
clamour to the ambition and diſcontent of particular 
men. To the reaſons that noble Lord (who began 


the debate) gave for the churches danger, he replied, . 


that as to the Scotch affairs he was particularly ac- 
quainted with them, and therefore he would venture 
to ſpeak with the more aſſurance ; that the Scotch 


Kirk-being eſtabliſhed without a toleration, was an 


unfair allegation, for there needed no law for tolera- 


tion, where there was no law to inhibit: The Epiſ- 


copalians were not forbid to worſhip God their own 
way, being only excluded from hvings, and that 


there: were at that time fourteen Epiſcopal meeting- 


houſes in Edinburgh, as open as the churches, and as 
freely reſorted to, in many of which the Engi 


liturgy was uſed, but that in ſeveral of them the 


Queen was not prayed for; and the bill for giving 
patrons liberty of conferring their benefices on clerks 
epiſcopally ordained had paſſed (at leaſt the King had 
allow*d it) if they would have pur in a clauſe to oblige 
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them to take the oath to the government, but u 
the offering that clauſe, the perſon that ſollicited it, 
let it drop: His Lordſhip who had mentioned the 
act of ſecurity, if he had looked two years back- 
wards, might have _ another law which ſeemed 
much more to his purpoſe, _ the act for con- 


firming preſbytery, 1 Ame; but his Lordſhip was 
a Miniſter of State, when that act paſſed, — ſo 
perhaps adviſed it: As to the argument of the La. 
nover family, it could not be oblerved that he offered 
any thing remarkable; and for that of Occaſional 
Conformity; he faid, it had been there already 
ſufficiently argued, and he was glad that they were 
rid of it: But for what the noble prelate had ad- 
vanced he muſt ſpeak, and faid indeed that the en- 
mity of prophaneneſs and irreligion the Church would 
always be ſubject to: The devil would have his 
agents in the world, be the government never {o 
careful; but, he hoped. he might ſay, that irreligion 
and prophaneneſs were not now at an higher pitch than 
uſually: That he hoped quite the contrary, and 
thought the ſociety ſet up for reformation in London 
and other cities, had contributed conſiderably. to the 
ſuppreſſion of vice: He was ſure the corporation for 
| Propagation of the goſpel had done a great deal 
towards inſtructing men in religion, by giving away 
great numbers of books in practical divinity, by 
erecting libraries in country pariſhes, by ſending 
over very many able divines to 3 foreign planta- 
tions, erecting libraries there for their uſe, and ſetting 


up ſchools to breed up the children in chriſtian 


knowledge; that to his knowledge 1200 /. had been 
expended laſt year in books to theſe mee all 
collected by voluntary contributions; but th 
very little of it from thoſe who a 
derfully zealous for the Church. That the preſs was 
indeed become very, licentious, and ſermons. were 
. preached wherein very ſtrange expreſſions were pub- 
| liſhed. That he would read ſome of them to their 
. Lordhips, 


'remark that both theſe 


| 
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Lordſhips, and chen pulling out Tilh's and Madders 
ſermons, he read ſome paragraphs : Theſe, faid he, 


were what was preached at Oxford, and theſe are 


the men picked out for publick occaſions: I muſt 
[oor enim are of a houſe, 

where a noble P makes his reſidence, when 

he honours that Univerſity with his preſence. _ 


Then the Lord Archbiſhop of Y—# ſtood up, d., A. B. 


and faid, he apprehenced danger from the encreaſe 
of diſſenters, and particularly from the many Aca- 
demies ſet up by them, and moved, That the Judges 
might be conſulted what laws were in force againſt 
ſuch ſeminaries, and by what means they might be 
ſappreſs'd. W 


of Y---k. 


The Lord Wharton ſpoke next, and moved, that Ld. Whar- 


the Judges might be conſulted about the means of““. 


ſuppreſſing ſchools and ſeminaries held by non. jurors, 


in one of which a noble Lord of that houſe had both 
his ſons educated : Upon which the A. B. ſtood up A. B. Y--- 
again, and faid, He fuppoſed he was the perſon | 
meant, and therefore he muſt explain that matter. 


He faid, his two fons were taught by Mr. Ellis, a 


ſober, virtuous man, and a man of letters, and 
who had qualified himſelf according to law when 


they were ſent to him; but when the Ahjuration- 


from him. 


The Lord Wharton having made a reply to this, L 
went on, and ſaid, that although he had been born 


and bred a diſſenter, yet he ſoon conformed to the 
Church; when he grew up, and became acquainted 


with its doctrine and diſcipline ; that he was now 


firmly reſolved, by God's bleſſing, always to con- 


tinue in that Church, and would go as far in de- 

fending it as any man: Wherefore if he were now ſen- 

_ fible that it was in any danger, he would be heartily 

5 ready in providing remedies againſt it; but that, 
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as ſoon as he was apprized of, he took his ſons 
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after all the cry, and expectations they were ſcrewed 
up to, of hearing wherein thoſe dangers conſiſted, it 
appeared juſt as he expected, namely, that it was 
only repeating the Memorial, which pamphlet he had 
carefully read over, but could learn nothing from it, 
except that the D of B-——, the E © 
R— , the E-—— of N.,, were out 
of place. What theſe B's, R's, and N*s meant, 
he could not tell; perhaps, there might be ſome 
charms in it for the church's ſecurity: But if thoſe 
letters meant ſome noble Peers there preſent, he 
remembred very well, that ſome of them ſate in 
the high commiſſion- court, and then made no com- 
plaints of the church's danger; but now that we 
had a Queen, who was herſelf a real lover of the 
church, and had given ſuch encouragement and 


bountiful tokens of her affection for it; we muſt be 


amuſed with the church's danger: But he conclud- 


4 
Zh.” 


ed with being of opinion, that the church was in no 


danger. 


The Biſhop of Ely ſtood up, and moved that the 
Judges allo might be conſulted what power theQueen 
had in viſiting the univerſities, complaining of the 
heat and paſſion of the Gentlemen there; which 
they inculcated into their pupils, who brought the 
ſame fury with them to the pariſhes, when they 
came abroad, to the great diſturbance of publick cha- 
rity ; that at the election at Cambridge *twas ſhame- 
ful to ſee 100 or more young ſtudents, encouraged 


in hollowing like ſchool- boys and porters, and cry- 


Biſhop of 
Litchfield 
and Coven» 
ery. 


ing out, No fanatick, no occaſional conformity, againſt 
two worthy Gentlemen that ſtood candidates. Then 
he complained of the undutifulneſs of the clergy to 
their Biſhops, and the difficulty they had to govern 
them regularly. , ee e e 
The Biſhop of Lichfield and Coventry made the 


ſame complaint. He ſpoke of the opprobrious 


names the clergy gave their Biſhops, and of the 
calumnies they laid on them, as it they were in a 
: 1 plot 
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= to deſtroy the church, and had compounded to 

be the laſt» of their order, and when the plot was 

ripe, to reſign their biſhopricks, and accept a pen- 

ſion for life. He alledged, that the church was as 

well governed as it had at any time been; chal- 

lenged any body to charge the Biſhops with any 

omiſſion of their duty, or any action wherein they 

ſtrained or injured any body. Then he ſpoke of 

the honour he had had to ſuffer in a good cauſe, 

and thought that might have protected his repu- 

tation from the calumny of being an enemy to the 

church. RPE Te 

The Biſhop of Bath and Wells allo ſpoke, and Babu 

complained of the terms of the high church and 7%. 

i low church; that it was an invidious diſtinction, 

tending to ſet us at enmity; that by high church, 

̃ people were made to believe a man inclined to po- 

| pery, or, at leaſt, one that endeavoured to carry 

- church power beyond our conſtitution, which he F 
thought was great injuſtice, the Gentlemen that { 

bore that character meaning nothing more, than to | i 

| keep up to the juſt dignity and diſcipline of the 

church. Neither did he believe, that the others, 

called low church, had any deſigns of lowering or 

levelling it with preſbytery, as was on the other hand 

maliciouſly ſuggeſted. 

The Duke of Leeds ſtood up, and faid, he ap-Pa 
prehended the church was in danger, and could not be 
{ife without the act againſt occaſional-conformity, 
and that the Queen had in diſcourſe with him de- 
clared herſelf of that opinion. | 

The Lord Somers recapitulated all the arguments 2 
on both ſides, added his own judgment, and ended 
with a declaration, that the nation was happy under 
a molt wiſe and juſt adminiſtration, wherein the pub- 
lick money was juſtly applied, the treaſury kept 
in a moſt regular method, and thereby the publick 
credit in the higheſt eſteem, the armies and fleets 
were _ and the ſucceſs of her Majeſty's arms 


I 14 gave 


r XT We”. C3. am 2-5 


* 

83 3 . * ; 

n 1 
2 * 


2 


— 


Church 


ParLiamentary A. 170g. 


and the nation greater honour and reputation, than 
had been known, and that we had a fair proſpect of 


bringing the war to a happy concluſion, to the im- 


mortal honour of the preſent age, and the we e 


benefit and ſafety of poſterity: Wherefore for 


men to raiſe groundleſs jealouſies at this time of 


day, it could mean no leſs, than an intention to im- 


broil us at home, and to defeat all thoſe glorious 


deſigns abroad. e | 
The debate at length being over, the queſtion 


— was put, whether the church of England was in 


are in by our unhappy diviſions, ſhew plainly, 
I that 


danger, or not? And upon a diviſion, it was car- 


. ried-in the negative: nos 61, yea's: 3o, the Queen 
_ preſent. Next day the Lords ſent a meſſage to the 


Commons, to acquaint them with their proceedings 
touching the church, and deſiring their concurrence 
to the following reſolve, viz. * Reſolved by the Lords 
© ſpiritual and temporal, and Commons in Parlia- 


ment aſſembled, that the church of England, as 


by law eſtabliſned, which was reſcued from the ex- 
© tremeſt danger by King William the third, of glo- 
rious memory, is now, by God's bleſſing, under 


„the happy reign of her Majeſty, in a moſt ſafe and 


* flouriſhing condition, and whoſoever goes about to 
< ſuggeſt and inſinuate, that the church is in danger 


_ © under her Majeſty's adminiſtration, is an enemy to 


* theQueen, the church and the kingdom. This reſo- 
lution being carried in the houſe of Lords, as afore- 
faid, by ſo great a majority, the oppoſite ſide, how, 


ever, entred the following reaſons for diſſenting. 


Diſſentient, | as e be, 
1. Bzcauſe we humbly conceive, there may be 


. dangers to the church always impending, on ſeveral 


accounts, the prayers ſet forth to be uſed on the ſo- 
lemn faſts-days, under the head of a prayer for uni- 


ty, imploring God Almighty's grace, that every bo- 


dy may ſeriouſly lay to heart the great dangers we 
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that in ou opinion of the, compilers: of the form ol 
that prayer, and in her Majeſty's: judgment, w 
commands it to be uſed in all the churches and chap- 
pels throughout England and _ there are 9 
many dangers. | 

2. We humbly conceive the church. in addon ro 
a neighbouring kingdom, which, tho* under her 
Majeſty's ſovereignty during her life, (which God 
— preſerve) hath not, by any means, yet been in- 
duced, to ſettle the ſame ſucceſſion to the crown, as is 
eſtabliſhed by law in this kingdom in the proteſtant 
line; but, on the contrary, that ſucceſſion has 
been abrogated by the act of ſecurity, which, 
with ſeveral other acts, paſſed in that kingdom, 
has been judged by this houſe, in the laſt Parlia- 
ment, to be dangerous to the preſent and future 
peace of this kingdom; and therefore we may juſtly 
tear there are nen from hence both to church 
and ſtate. 

3. We humbly conceive, there may be very great 
dangers to the church, for want of a law to pre- 
vent any perſons wharloever from holding offices of 
- truſt. and authority, both in church and ſtate, who 
are not conſtantly of the communion of the church 
eſtabliſhed by law; and therefore on the account of 
the unhappy diviſions i in the kingdom, in points of 
religion and divine worſhip, as alſo, on the account of 
the calamities of this age, in the too publick and 
common diſowning any religion at all, the church 
may be in danger. 

4. Tho' we have an entire confidence i in boy Ma- 
jeſty's zeal and piety to the church, we dare not 
in duty to her Majeſty and the ſervice of the go- 
vernment, condemn all ſuch as may have fears, in 
relation to the preſervation of the” church, and ſate- 
˖7 of the crown, 

5. Being ſincerely convinced that theſe reaſons, 
e _ err Nee in 158 in = ſuf- 

'F Clent 


ficient to juſtify our fears, we humbly conceive, that 
it is not a proper way to ene aan by vot- 


| ing La nene. 
f MNoribampton. e 1 Chandbis. 
Carnar un. _ - Guernſey. 
. eymouth, 1 | Thanet. 
On. Scarſdale. 
4 Denbigb. | Roc heſter. 
_ 1: George, Bath ah Wells, Conway. vt 
P  Granvile., Howard Eſcrick. 
| "ir Winchelſ K Leds. | 
| - » Nottingham = Guilford. 
» North and Grey. — Abingdon, 


| | r 936 5 Haverſbam. 


The Archbiſhop of 2 ry and Biſhop" of Rechefer, 
PR ſince. | 


| No the Commons on the 8th, hin the 5 
| | lution, of the Lords into their conſideration, the que- 

ſtion was put whether they ſhould refer the ſame to 
a Committee of the whole houſe, and carried it for 
the latter, yea*s 220, 10˙ 157 ; and agreeing with the 
Lords to fill the blank their Lordfhips had left for 
the word Commons, in the reſolve, they likewiſe 
agreed with them upon an addreſs to her Majeſty, 
(who, on the 3d, was pleaſed to give the royal aſſent 
to, An att for exhibiting a bill in this preſent Parlia- 
ment, for naturalizing the maſt excellent Princeſs 
Sophia, Electreſi and Dutcheſs Dowager of Hanover, 


and the iſſue of her body.) They preſented" it on the 
14th, to this effect. 


5 E your Majeſty's moſt dutiful and loyal ſub- 


Cc. 


; the Queen. jects, the Lords ſpiritual and temporal, and 


* into 
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Commons in Parliament aſſembled, having taken 


JV 6p NOS 


%%% an ie ooo MS 206 


K 
- 
* 
» - 
" x 
. 


yu rng _ * 


Nos. DEBATES, 

into conſideration your Majeſty's a gracious 
* ſpeech at the opening of this Parliament, have up- 
on mature deliberation come to the following re- 
+ ſolution. 

E Reſolved, by the Lords ſpiritual and temporal, and 
* Commons in Parliament aſſembled, That the church of 


England, as by law eſtabliſhed, which" was reſcued 


6 * from the extreameſt danger by King William the third, 
© of glorious memory, is now, by God's bleſſing, _ 

© the happy reign of her Majeſty, in a moſs ſafe and 

© flouriſhing condition; and that whoever. goes about to 


6 * ſuggeſt and inſinuate, that the church is in danger 


under her Majeſtys adminiſtration, is an. . ta 
* the Queen, the church, and the kingdom. ' + 
Which we humbly beg leave to lay before wing 
Majeſty, and as your Majeſty has been pleaſed to 
expreſs a juſt indignation againſt all ſuch wicked 
perſons, ſo we aſſure your Majeſty, that we ſhall 
be always ready, to the utmoſt of our power, to af- 
ſift your Majeſty in diſcountenancing and defeat- 
ing their practices: And we humbly beſeech your 
Majeſty, to take effectual meaſures for the making 
the ſaid reſolution publick, and alſo for puniſhing 


the authors and preaders of theſe ſeditious and 


* ſcandalous reports; to the end that all others may; 
for the future, be deterred from endeavouring to 


* diſtract the kingdom, with ſuch unreaſonable and 


* groundleſs diſtruſts and jealouſies. To this her 
F Majeſty was pleaſed to anſwer. ; F 


My Lords and Getlewen, 
J Shall readily comply with your adareſs, and am FE 


well pleaſed to find both Houſes of Parliament ſo for» 
ward to join with me, in putting a hop to GN mas 


licious reports, 


The 19th an ingroſſed bill Gon che Lak en. 
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- perſon and government, and of the ſucceſſion to the crown 


of England in the protęſtant line, was read a ſecond 
time, and Charles Czſar, Eſq; upon the debate of 
the ſaid bill, ſtanding up in his place, and faying the 
words following; (which were directed by the 
houſe to be ſet down in writing at the table) here 
is a noble Lord, without whoſe advice the Queen does 
nothing, who in the late reign was known to keep a con- 
Pant correſpondence with the court at $t, Germains. 
And the ſaid Mr. Cæſar endeavouring to excuſe him- 
felf, and being called upon to withdraw, and he be- 
ing withdrawn accordingly, and a debate arifing 


thereupon 3 the houſe reſolved, that the faid words 


are highly diſhonoyrable to her Majeſty's perſon and 
government. And, that the ſaid Charles Czar 
Eſq; ſhould for his faid offence be committed pri- 
ſoner to the Tower. e | | 


Purſuant to the add ref above mentioned, on the 
toth the following proclamation was publiſhed... 


Queen's © Wii= of late ſeveral perſons endeavouring 
3 to foment animoſities, and to cover deſigns 
durch. which they dare not publickly own, have falſly, 
* ſeditiouſly, and maliciouſly ſuggeſted,” the church 
of England as by law eſtabliſhed, to be in danger, 
at this time, whereof we thought fit to take notice 
in our ſpeech made at the opening of this Parlia- 
© ment: And whereas the Lords ſpiritual and tem- 
© poral, and Commons in Parliament aſſembled, 
have by their humble addreſs" repreſented to us, 
© that having taken into conſideration our ſaid moft 
©-gracious ſpeech, they had, upon mature deliberati- 
on, come to a reſolution, which they laid before 
us, aſſuring us, that as we had been pleaſed to ex- 


*'preſs a juſt indignation againſt all ſuch wicked per- 


ſons, they will be always ready, to the utmoſt of 
their power, to affiſt us in diſcountenancing and 
defcating 
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and. wery. perſon and perſons whatſoever offending, 
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© defearing; their! Practice; humblycbaſeckingran-t0 | 
< take effectual meaſures for the making the ſaid re- 


ſolution publick, and alſo for puniſhing the authors 
© and ſpreaders of theſe ſeditious and ſcandalous re- 
Jy ns to the end that all others may, for the future, 
deterred from endeavouring to diſtract the king- 


< dom, with ſuch unreaſonable and groundleſs dif- 
* truſts and jealouſies: We therefore at the ſaid 


© humble requeſt of the Lords ſpiritual and tempo- 
ral, and Commons in Parliament aſſembled, do by 
* this out royal proclamation, make publick the 


ſaid reſolution, which . in theilt words : ms 


Reſolved, | 
y the Lords ſpiritual and 8 nid Come 


* mons in Parliament aſſemibled, that the church of 


England, as by law eſtabliſhed, which was reſcued 
from the extremeſt danger by King William 
© the. third, of glorious memory, is now by God's 
e ung, under the happy reign of ber Majeſty, 

in a moſt ſafe and flouriſhing condition; and that 
© whoſoever goes about to ſuggeſt and infonuate, that 
* the. church is in danger under her Majeſty's admi- 
* mſtration, is an enemy 10 the Queen, = church, 
© and kingdom. 

l And we do hereby, by the advice of our Privy- 
« Council, declare, that we will proceed with the 
« Utmoſt; ſeverity the law ſhall allow of, againſt the 
© authors or ſpreaders of the ſaid ſeditious and ſcan- 
© dalous reports. And we do hereby ſtrictly charge 

and command all and ſingular our Judges, Juſtices 


7 ol the peace, Sheriffs, Mayors, Bailiffs, and all other 


our miniſters 3 to take effectual care for 


© the ſpeedy. apprehenſion,” proſecution and puniſh- 
ment of all ſuch, perſons, who have or ſhall at any 
time hereafter offend herein. And we do hereby 
further require and command all our loving ſub- 


© jects: whatſoever, to diſcover and apprehend all 
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as aforeſaid, to the end they may be dealt with and 
proceeded againſt according to law. And whereas 
the ſaid ſeditious and ſcandalous reports have 
been greatly promoted and ſpread, by the printing 
and publiſhing of a malicious and ſeditious libel, 
intituled, The Memorial of the Church of England, 
humbly offered to the conſideration of all true lovers of 
our cburch and conſtitution : And whereas David 
Eqwards, of the pariſh of St. Dunſtan's in the Weſt, 
London, Printer, is charged on oath to be the prin- 
ter and publiſher of the {aid libel, and is now un- 
der profecution for the ſame, and on that account 
abſconds from juſtice, and the author or authors 
of the ſaid libel is, or are not diſcovered, we do 
hereby further require and command all our loving 
< ſubjects whatſoever, to diſcover and apprehend the 
* ſaid David Edwards, and the author or authors of 
the faid libel, to the end they may be dealt withal, 

© and proceeded againſt according to law, Sc. 
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